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INTRODUCTION

Over the last several years, Central Maine Powemniaunted a statewide and regional
campaign to win approval for its massive $1.5 &illMaine Power Reliability Program. On the
theory that the existing electric grid is inadeguat reliably meet anticipated growth in peak
electric demand over the next decade, CMP is sgelpproval to build almost 500 miles of new
power lines and upgrades to 20 substations — makiagne of the costliest, widest-ranging,
and most environmentally damaging projects evepgsed in Maine.

Separate from state and federal energy permitaagws, which are ongoing, CMP must
also obtain a site permit from the U.S. Army Caop&ngineers (“Corps”) for impacts to
wetlands pursuant to Section 404 of the federauC\Water Act. The Corps cannot issue a
wetlands fill permit unless the applicant can prdweclear and convincing evidence, that there
are no practicable alternatives to ensure theliétiaof Maine’s electric system that would
cause less damage to aquatic resources and tauinerenent. 40 C.F.R. § 230.10(a).

There are two ways to provide reliability as Mamelectric use grows. Option one, the
MPRP, is to expand the capacity of the existing gs adding more high-voltage lines so that at
periods of peak demand CMP can transfer more ptrer remote generating stations to load
centers in Maine’s cities and towns. Option twe hon-transmission alternative, is to reduce
the need for additional peak transmission capduyitgither reducing electric use through
conservation and efficiency and shifting demandftgeak periods, or by storing and
generating power locally, proximate to demand artdout the need for additional long-distance
transmission.

To determine which option is theast environmentally damaging practicable alteimat

(“LEDPA”) requires accurate electric sales foresastd an understanding of reliability planning
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assumptions. CMP, however, failed to providerasmsmissiorNeeds Analysigistifying the
MPRP and thus has faileger se to meet its burden under 40 C.F.R. § 230.10f&MP had
provided theNeeds Analysjst would be immediately clear that its forecakpeak electrical
demand is grossly inflated and that it used unmeasie planning assumptions. As the Maine
Public Utilities Commission Staff concluded lastyehe effect of those errors is to
substantially overstate and accelerate the neetiddiPRP. Because it is not fully needed, the
Corps cannot meaningfully evaluate the MPRP or @mplternatives. Therefore, the
application should be denied.

Second, even if the Corps assumed a need for ihedject, CMP has failed to meet its
burden to prove that the MPRP is the least envientailly damaging alternative. CMP’s
alternatives analysis acknowledges that non-trasson solutions can provide equivalent
reliability as the MPRP at any level of need. CMkiewed a limited set of non-transmission
solutions, which it dismissed as impracticable dase cost. But CMP did not compare full
project costs. Rather it looked at costs to Maatepayers only — effectively comparing only 8.5
percent of the cost of the MPRP to 100 percentefcbst of the non-transmission alternatives it
reviewed. Once this is corrected, these non-tregssom alternatives are in fact far cheaper and,
therefore, better meet the project purposeebéble and affordableelectric service than does the
MPRP. In addition, there are no technical, envimental, or logistical issues that make these
non-transmission alternatives impracticable. TIGMP’s application not only fails to meet its
burden under 40 C.F.R. § 230.10(a), it actuallywpsahe opposite — that the non-transmission
alternatives it reviewed can meet the MPRP’s rditglpurposes at lower cosind with less

environmental impact.
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Third, CMP’s alternatives analysis does not proadmmplete picture of non-
transmission alternatives to the MPRP. CMP’s alteves analysis is based on origiNgeds
Assessmerior the MPRP and failed to reassess technicalaigpa&ost and other issues in light
of subsequent and substantial revisions to peakflm@casts. Additionally, CMP ignored
certain economic benefits of non-transmission smhstand failed to evaluate several
presumptively available non-transmission alterresgtjuncluding battery storage, photovoltaic
solar, smart grid tools, increased demand resp@sseirces, the ability of the market to provide
alternative solutions (the so-called “Gap RFP” ps®), and hybrid combinations of both
transmission and non-transmission alternativeses&lomissions, individually and collectively,
constitute yet another failure by CMP to meet itsden under 40 C.F.R. § 230.10(a), and
provide alternate grounds to deny its permit ajioe.

Fourth, even if CMP could cure the many legal adal flaws in its application, it
would still not be eligible for a 404 permit becauSridSolar has presented a practicable
alternative that is less environmentally damagimge GridSolar project combines the best
attributes of the various non-transmission alteveat including distributed photovoltaic solar
generation, efficiency, demand response, batterage, and the smart grid. As detailed in
several documents submitted for the record, thd$&lar Project can provide the same or better
grid reliability at less cost than the MPRP, withimpacts to wetlands and with less
environmental damage overall. Accordingly, the NFFR not LEDPA and is not permittable.

Fifth, even CMP’s preferred transmission solutismot the least environmentally
damaging of the available and practicable transoms®utes. CMP found four northern

transmission routes that were practicable and whachsimilar electrical performance and cost

GridSolar, LLC Comments on MPRP Section 404 PeApijtlication - 3



ratings. CMP selected alternative N5, yet its alata shows that two other northern alternatives
would cause less environmental damage. Thusniiatebe permitted.

In summary, no matter how you look at it — basechead for the project, or the
adequacy of CMP’s alternatives review, or the amlity of less environmentally damaging non
transmission alternatives, or the availability@dd environmentally damaging transmission
alternatives — CMP’s application for a Section #@4mit utterly fails to meet the federal

requirements at 40 C.F.R. § 230.10(a) and, thezefoust be denied.

STATUTORY AND REGULATORY FRAMEWORK

“Congress enacted the Clean Water Act to ‘restoceraaintain the chemical, physical,
and biological integrity of the Nation’s waters.Town of Norfolk v. U.S. Army Corps of
Engineers 968 F.2d 1438, 1445 (1st Cir. 1998u6ting33 U.S.C. 8§ 1251(a)). Section 301 of
the Act (“CWA”) prohibits discharge of pollutaniscluding dredged or fill materials, into
navigable waters unless authorized by a permitU.3C. 88 1311(a), 1362(6). Navigable
waters includes all “waters of the United Statés,’at 1362(7), including adjacent and
interconnected wetlands. 40 C.F.R. 8§ 230.3(s)(7).

Section 404 of the CWA authorizes the Corps toassudeny permits for the discharge
of dredged and fill materials at specified dispastds. 33 U.S.C. § 1344(a). Before issuing a
permit, the Corps must ensure that the proposedhnacdmplies with CWA Section 404(b)(1)
Guidelines issued by the Environmental Protectigercy (“EPA”) in conjunction with the
Secretary of the Armyid. § 1344(b)(1)see als®B3 C.F.R. § 320.4(a)(1).

The 404(b)(1) guidelines provide that:

[N]o discharge of dredged or fill material shall permitted if there is a practicable
alternative to the proposed discharge which woalkeHess adverse impact on the
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aquatic ecosystem, so long as the alternative watdsave other significant adverse

environmental consequences.

40 C.F.R. 8 230.10(a) (known as the less enviromatlgrdamaging practicable alternative, or
“LEDPA”, standard). The review of practicable attatives must include, at a minimum,
activities which do not involve a discharge of dyed or fill materials into the navigable waters.
Id. at 8§ 230.10(a)(1)(i). “An alternative is praetide if it is available and capable of being done
after taking into consideration cost, existing teallogy, and logistics in light of overall project
purposes.ld. § 230.10(a)(2).

For activities that involve filling of special adi@sites such as wetlands but which are
not water dependent, there is a dual presumptiain(1) “practicable alternatives that do not
impact special aquatic sites are presumed to hiahble unless clearly demonstrated
otherwise.”id. at 230.10(a)(3); and (2) that such alternatiaes presumed to have less adverse
impact on the aquatic ecosystem, unless clearlyodstrated otherwiseld.

The courts have held that “this presumption of ppcable alternatives is very strong,”
Northwest Bypass Group v. U.S. Army Corps of Emggé52 F.Supp. 2d 97, 108 (D.N.H.
2008), and that “the Corps may not issue a 8 4odhipenless the applicant, ‘with independent
verification by the Corps, provides detailed, clead convincing evidengaoving’ that an
alternative with less adverse impact is ‘impradiled. Greater Yellowstone Coal. v. Flowers
359 F.3d 1257, 1269 (10th Cir. 2004) (emphasigigiral)(quotingUtahns for Better Transp. v.
U.S. Dept of Transp305 F.3d 1152, 1186-87 (10th Cir. 2003e also id359 F.3d at 1270
(collecting cases regarding applicant’s burden)AFBuidelines for Specification of Disposal
Sites for Dredged or Fill Materiakl5 Fed. Reg. 85336, 85339 (Dec. 24, 1980) (dual

presumption imposes responsibility on applicamt gérsuade the permitting authority that both
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of these presumptions have clearly been rebuttedder to pass the alternatives portion of these
guidelines”). An applicant that fails to providgfficient information to determine that a
presumptively practicable alternative is in facpnacticable fails to meet their burden and is
ineligible for a fill permit. Bersani v. Robichayd50 F.2d 36, 42 (2d Cir. 1988ge als&EPA

& Corps of Engineerdylemorandum: Appropriate Level of Analysis RequfecEvaluating
Compliance with the Section 404(b)(1) Guidelingsrhtives Requirementat 3(b) (Jan. 12,
2009) (same).

In keeping with the national policy of no net ladsvetlands, the examination of
practicable alternatives must occur prior to anthauit consideration of mitigation or wetlands
compensationSee45 Fed. Reg. at 85340 (“the Guidelines always iprbtlischarges where
there is a practicable, less damaging alternativEhese waters form a priceless mosaic. Thus,
if destruction of an area of waters of the Unit¢at& may reasonably be avoided, it should be
avoided”); ®ealsoAlameda Water & Sanitation Dist. v. Reill&B80 F. Supp. 486 (D. Colo
1996) (noting Corps’ agreement with EPA “sequentpalicy to first avoid and then mitigate
wetlands impacts)areat Rivers Habitat Alliance v. U.S. Army Corpgofineers437 F.Supp.

2d 1019, 1031 n. 23 (E.D.Mo. 2006); 40 C.F.R. §.2@9.

SCOPE OF ANALYSIS

The level of analysis required by the Corps to wheiree which alternatives are
practicable is greatest in cases involving vergédascope and cost. EPA & Corps of Engineers,
Memorandum: Appropriate Level of Analysis RequfedEvaluating Compliance with the
Section 404(b)(1) Guidelines Alternatives Requimeiat 3(b). Pursuant to both the Clean

Water Act and the National Environmental Policy ANEPA”), 42 U.S.C. § 433&t seq, the
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Corps must take a “hard look” at the proposed ptopdternatives, and impact&leppe v.

Sierra Cluh 427 U.S. 390, 410 n. 21 (1976); 45 Fed. Reg5388. The hard look doctrine
requires the permitting agency to “set forth sudint information for the general public to make
an informed evaluation, and for the decisionma&eransider fully the environmental factors
involved and to make a reasoned decision aftenbadg the risks of harm to the environment
against the benefits to be derived from the prop@stion.”Sierra Club v. U.S. Army Corps of
Eng, 701 F. 2d 1011, 1029 (2d Cir. 1983) (quotatiand citations omitted). The Corps review
must ensure “the integrity of the process of deaidly giving assurance that stubborn problems
or serious criticisms have not been ‘swept undertiy.’ Id. (citing Silva v. Lynn482 F.2d

1282, 1285 (1st Cir. 1973)). “[W]here commentsrireesponsible experts . . . disclose new or
conflicting data or opinions . . . these commenéy not simply be ignored. There must be good
faith, reasoned analysis in respons8ilva 482 F.2d at 1285See als@\lliance to Save the
Mattaponi v. U.S. Army Corps of Enginees®6 F. Supp. 2d 121, 130 (D.D.C. 2009) (LEDPA
review requires the Corps to “explain fully, bag¢ed] an analysis adequate to the task, why

other alternatives are either impracticable or nuzmaging”.)

ARGUMENT

CMP HAS FAILED TO SHOW A NEED FOR THE FULL MPRP.

The MPRP is one of the largest and most expensinstuction projects ever proposed
in Maine. As proposed, it would cost an estim&#&d billion and involve construction of
almost 500 miles of new 345 kV and 115 kV poweedinexpansion of 350 miles of power line

corridors, and upgrades to 20 substations. Iregséimates have predicted temporary and
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permanent impacts, including both fill and convensof wetlands cover types, to approximately
500 acres of wetlands (Army Corps of EngineBtBRP Public Notice No. NAE-2008-030HT,

4 (Nov. 20, 2009)), making the MPRP one of the nere@ronmentally damaging projects ever
to seek a Section 404 permit in Maine.

Since the LEDPA determination is predicated onathiéity of alternatives to fulfill a
project’s basic purpose, the Corps’ review must &ty analyzing the purpose and need for the
MPRP. The purpose of the MPRP as defined by CM® énsure that the bulk power electric
transmission system in CMP’s service territory rame@n compliance with “federally mandated
transmission system standards” and that servidenon-bulk power system is also “safe, cost-
effective, and reliable.” (CMMRPA Application — Maine Power Reliability Program,
Alternatives Analysisat 2-2 (June 2009) (hereinafter 8RPA Appg’)) In order to evaluate the
reliability of its existing system, CMP conductetka-year systerNeeds Assessmédyased on
its fall 2006 electricity sales forecastd.(at 2-2 to 2-7see alsd_aCapra Associateblon-
Transmission Alternatives Assessment and Econovailci&ion of the Maine Power Reliability
Program, at 21(July 1, 2008) (hereinafter as&Caprd.))* The MPRP is CMP’s recommended
solution to upgrade its system to reliably meetfthere peak loads identified in that assessment,
which CMP contends will trigger the need for neansmission infrastructure no later than the
summer of 2012.NRPA App at 2-7.)

Thus, to evaluate practicable alternatives to tfRW, the Corps must have a clear
understanding of the level and year of need fortexhdl transmission capacity in each region

where a need was identified. CMP, unfortunately,net provide théNeeds Assessmead part

! The LaCapra NTA analysis, which was omitted fl6MP’s Section 404 application, was
submitted for inclusion in the record in GridSofaFeb. 9, 2010 filing as Exhibit 2.
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of its Section 404 application. This omission —-ickhs particularly egregious in light of the
enormous controversy surrounding the assessmewhibps independent verification of need
by the Corps and therefore constitutes a failpee,se to meet its burden under 40 C.F.R. §
230.10(a)(3).Greater Yellowstone Coa859 F.3d at 12689.

If CMP had provided the MPRReeds Assessmeittwould immediately be clear that it
is flawed and unreliable. First, thNeeds Assessmastbased on load forecasts that grossly
overstate future peak demand and accelerate thmenya&ich new capacity appears to be
needed. Second, theeds Assessmarges unreasonable planning assumptions that furthe

exaggerate and accelerate the apparent need faram@smission capacity.

A. By Inflating its Peak Demand Forecast, CMP Has @s@mated the Need For
The MPRP By As Much As 50 Percent and Acceleraed ¢ar of Need by 10
Years.

The Maine Public Utilities Commission (“MPUC”) Stafonducted an intensive review
of the MPRPNeeds Assessmént2009 and concluded that “reliability standacds be met by
substantially less investment than the full MPRé&ppsed by CMP.” (MPUC StafBench
Analysis at 3 (Oct. 26, 2009), hereinafter &ehch Analysis) In particular, the MPUC staff
concluded that CMP’s use inflated load forecastader the MPRP [Needs Assessment]
guestionable at bestld. at 14. “Because load levels are a significaivedrfor transmission

need, the use of excessively high loads in the MpNRIeds Assessment] is likely to overstate

the level and accelerate the timing for transmisgiwestment.” Il. at 15.)

2 CMP appears to be relying instead upon the pendiétermination of “public need” by the
Maine Public Utilities Commission (NRPA App. at 2-8ut even that determination, when
rendered, will require submittal to and independemification by the Corps.
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In fact, in the three years since the 2006 forec@¥lP has revised its peak load forecast
three separate times. On each occasion, actudd e in lower than CMP forecasted the
year before, forcing CMP to repeatedly drop itebasts. As shown in the charts below, the
MPRPNeeds Assessmastnow off by 16% to 21%, and the gap is widenik@r example,
CMP’s 2006 forecast projected a 2009 summer peak ¢d 1,885 MW adjusted for 90/10
weather conditions. Actual peak load experience2Di09, on a 90/10 basis, was 1,625.5 MW,
which is 260 MW or 16% below the initial load les&n which the MPRP is base8egBench

Analysis at 17; GridSolarGridSolar 2d Supp. Filingat 7-13 (Oct. 27, 2009).)

CMPE Load Forecast ve 2008 Aciual
a0M0 Wealer Adjusted
2.300.0
2.200.0 Jﬂfd;
21000 ——
-
2400 .0 e ._.--' —4— 2006 Foreomst
% 1500.0 _F,-.-—"J- — /= B 2007 Forecast
1800.0 H.--"" —B— Actual 2008
—
1.700.0
1800.0 L
158000 - v v v - v 1 - - 1
2008 2008 2010 2011 2012 2013 2014 2005 208 2017

(GridSolar 2d Supp. Filingat 11.)

MPUC Staff has re-calculated peak load forecastthe MPRP using 2009 actual loads
as a baseline and applying ISO-NE’s growth ratéeMaine of 1.3%. Bench Analysisat 12-17.)
The results show a significantly lower level of dee every year modeled. By 2016 (the final
year in the original MRPR year ten year forecasioog loads would be 382 MW, or 21.5%

below CMP’s original forecast — and 48 MW less tiiviP’s original forecast for 2007 (MPRP
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year one). Overall, the MPUC staff concluded tHaMP’s 2006 Forecast, the basis for the
MPRP analysis, accelerated transmission needsgrpx@mately ten years by over-forecasting

load.” (d., at 17.)

Figure 4
9010 Summer Peak

Year CMF Fall'0& CME 09 Actuals with
Frojected

Growth Rates

2007 1.86%.6 - -

2008 1.845.4 -

2009 18857 1.728.0 16255
2010 19258 17334 16465
2011 1.960.8 17506 1.RERC
#0192 1.993.5 1.7B3G 1.GBOT
2013 2.038.5 1.810.0 17118
2014 20791 1.8429 17339
2015 21201 1.885.5 1.756.4
2016 2.161.8 1.8315 17792
2017 ' 1.8780 18023
2018 ' 20285 18258

(1d.)

Even CMP’s most recent forecast, issued in theZeHlB, became out-of-date the

moment it was issued. In large part, this is beedhe CMP load forecast is tied to an economic
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forecast prepared by Global Insight for the seaqumarter of 2009 estimating economic growth
at 3.6%. Since then, the U.S. government reviseown forecast from 3.5% to 2.8% growth,
and subsequently to 2.2%. Many experts are nokingdor the recession to be longer and
more drawn out than previously forecast, with steaovery in Maine, beginning in 20%3.

As noted earlier, ISO-NE and the MPUC staff useaand combined growth rate for
peak electric demand of 1.3%d.( at 15.) However, economic trends are highlyvenan
Maine. As CMP’s service center forecasts from 26l0@w, with existing energy efficiency
programs factored in, CMP expects no or minimalghon electric sales in several MPRP
regions. $eeGDS AssociatedVIPRP Electric Energy Efficiency and Demand Response
Potential Studyat 17 table 3-4 (Feb. 2008)).

The change in electric forecasts cannot be diswhigse short-term anomaly caused by
the recession. Rather, it likely reflects fundataestructural changes to the economies of
Maine and New England due to permanent loss offsignt manufacturing, (see Industrial
Energy Consumers Group (“IECGByief of IECG,at 10-11 (March 16, 2010)), and to
significant increases in energy efficiency and dedn@sponse resourcesSegOffice of the
Public Advocate (“OPA”)Brief of the Public Advocatat 15-18 (March 12, 2010)).

Moreover, it is not just the MPRP that is being aojed. As thé&lew YorKTimes
recently reported, the $1.8 billion, 276-mile PotarAppalachian Transmission Highline

(PATH) project planned to link generators in Wesgtina with load in Maryland was recently

3 Susan M. CovePredictions Already Look Grim for Next Budget Cyé&lertland Press

Herald (March 28, 2010) (Economist Charles Colgdwajrman of the state’'s Consensus
Economic Forecasting Commission, doesn't expecitite economy to start growing again until
2013), in Appendix A.

* The GDS report is included as Appendix A in CMRRPA App
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put on hold due to “a weak economy and a growirggg@nconservation movement.So also

was the $1.2 billion Delaware, Maryland, VirginiadvAtlantic Power Pathwa§. In California,
the Renewable Energy Transmission Initiative (“RETécently concluded that as much as two-
thirds of the proposed 13-line, $15.7 billion REFbject will not be needed due to projections
that falling prices will enable distributed solamgration to provide two thirds of projected

demand without the need for new transmisgion.

In summary, it is beyond dispute that the loaddasts used by CMP in itdeeds
Assessmerior the MPRP are grossly inflated and unrelialfterther, since the lowered MPUC
Staff forecasts and the most recently issued CNi&casts do not incorporate significant
downward revisions in the condition of the U.S.remoy, regional variances in the Maine
economy, and increased use of efficiency, demasyubrese and distributed generation, even
these are out-of-date and cannot be used by thes@grany indication of the “need” for the

MPRP in each project region.

B. The MPRPNeeds Assessmebiises Unreasonable Planning Assumptions That
Further Exaggerate and Accelerate the Apparent Needllew Transmission
Capacity.

The other major flaw in CMP’Bleeds Assessmastits use of planning assumptions that

are unreasonable and go beyond the requiremefgd@fal reliability standards. As the MPUC

®> Peter BehrEnergy Conservation Helps Stymie a Major Transmissine,N.Y. Times (Jan.
6, 2010), in Appendix A.

® Arron Nathans|.ower Energy Projections Put Brakes on Power Ljfslaware Online (Jan.
24, 2010), in Appendix A.

" Todd Woody, Solar's Rapid Evolution Makes EneRignners Rethink the Grid, Grist (Nov.
17, 2009), in Appendix A.
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Staff concluded, this further “overstates and agregés the need for transmission system
investment . . . in excess of what is required &znbasic reliability needs . . . .B€nch
Analysis at 2.)

Errors and unreasonable assumptions in the MR&#Is Analysisclude:

Peak Load forecast based on 90/10 weather consliti@itead of 50/50 weather
conditions;

Load forecasts that incorporate contract maximusaddor large paper
companies rather than the coincident peak methggialsed for all other
customers;

Treatment of generating facilities with multiplengeators as a single “generator”,
an approach that exaggerates threats of outages;

Assuming simultaneous outages of two major gemegdécilities in a region
during peak load conditions;

Overly stringent thermal and voltage limits;

Underestimating Maine’s energy efficiency progranasid

Arbitrary exclusion of existing demand resourcas|uding even demand

response resources that have cleared the Indepgedgitem Operator of New

England (“ISO-NE”) forward capacity market, frometheeds assessments.
These issues are thoroughly addressed by the MR&fCB&nch Analysisind by intervenors in
the MPUC proceedings, and we incorporate those/sesby reference hete.

Each of these factors taken alone pushes the lohisasonableness; the compounding

effect of all of them is to posit conditions on th@k power system that are well beyond extreme

8 SeeTux Turkel,Maine putting its energy behind efficiency projdtrtland Press Herald,
April 6, 2010 (Efficiency Maine Trust’s triennialgn targets largest in nation reduction of
electrical use by one-third over the next decade)ppendix A; Efficiency Maine TrusDraft
Triennial Plan of the Efficiency Maine Trust, 202013 (April 5, 2010) available at
http://www.efficiencymainetrust.org/docs/TriPlann&i_Draft _100405.pdf.

® SeeMPUC, Bench AnalysisBrief of IECG Brief of the Public Advocate&ridSolar Brief of
GridSolar(March 12, 2010).
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and therefore well beyond reasonable planning agsans. As a consequence, use of these
factors — combined with inflated peak load foresadtrther exaggerates the amount of
transmission investment necessary to ensure conagliaith federal reliability standards on the
bulk power system and accelerates forward the glelaeed, i.e., the year in which investments
must be made.

CMP’s 2007Needs Assessmastso deeply flawed that an entirely new analigsis
required. This will have enormous consequences mggpect to the scale of the ultimate
transmission solution. The MPUC Staff recommertatior example, would cut the scope of
the MPRP in half — to a $667 million project — amoluld push out the year of need for certain
project components 10 to 20 years into the fut@Bench Analysisat 5, 373° More
importantly, for purposes of the Corps’ LEDPA rewvjaevision of the MPRReeds Assessment
will completely redefine the scope and timing of treed for non-transmission alternatives,
which will require an entirely new LEDPA analysis.

Until and unless these gaps are fixed, the Corpsataneaningfully review the MPRP or
any alternatives to the standards required by tM&@nd NEPA and should therefore deny

CMP’s application for a 404 permit.

I. THE LACAPRA STUDY OF NON TRANSMISSION ALTERNATIVES IS
INSUFFICIENT TO MEET CMP’S BURDEN UNDER 40 C.F.R. § 230.10(a)(3)
AND IN FACT SHOWS THAT THE MPRP IS NOT LEDPA.

9 The redacted Bench Analysis reveals that the staffiario one would reduce the scope of the
project to $667 million and would eliminate certaimject components as “not needed within a
reasonable planning horizonBénch Analysisat 5, 36-37.) The confidential version specifies
the staff’'s estimates of need and timing, compobgrdomponent. As noted in our Feb. 9, 2010
comments, we believe that in order to fulfill itsligation under the 403(b)(1) Guidelines, the
Corps must be allowed to review this and relatadidential information.
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The second fatal flaw in CMP’s application is #siew of non-transmission alternatives
(“NTA"). CMP’s alternatives analysis in its NRPApflication and the underlying LaCapra
NTA study not only fail to meet CMP’s burden to shtnat the MPRP is the least
environmentally damaging alternative but in faciv@ the opposite - that there are practicable

alternatives that are more cost effective andéessronmentally damaging.

A. The MPRP is not water dependent; therefore the &t 40 C.F.R. §
230.10(a)(3) applies.

When an activity does not require access or prayitoj or siting within a special
aguatic site to fulfill its basic purpose, it isetieed “not water dependent.” 40 C.F.R. §
230.10(a)(3). Improving the reliability of the etec grid does not inherently require access or
proximity to, or siting in, wetlands. Additionallgs noted by CMP’s own non-transmission
analysis, reliability can be provided in ways thave no wetlands footprint or impact, such as
efficiency, demand management or distributed geioera(aCapra,at 13-16). Therefore,
because the MPRP is not water dependent, the desimption in 40 C.F.R. § 230.10(a)(3)
applies —i.e., the Corps must presume that LED&tAsavailable and that alternatives will have
less adverse environmental impact on the aquatisystem than the MPRP.

To overcome this burden, CMP must produce, witlejpahdent verification by the
Corps, “detailed, clear and convincing evidepoeving’ that an alternative with less adverse

impact is ‘impracticable’.Greater Yellowstone Coal359 F.3d at 1269 (emphasis in original).

As detailed below, CMP has failed to meet its barde

B. The LaCapra Non-Transmission Alternatives Reporif@ms That Alternatives
That Reduce Load on Existing Transmission Infrastme Can Meet the MPRP’s
Basic Purpose As Effectively As Adding New TrarsomsCapacity.
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CMP retained LaCapra Associates to perform a stdiaghpn-transmission alternatives to
the MPRP as required under Maine laBee35-A M.R.S.A § 3132(2-C). The results of this
study also provide the sole basis for CMP’s revidwmon-transmission alternatives in its
application for a 404 permit from the Corp&RPA App.at 2-22.)

As described in the LaCapra report, NTAs can nteeMPRP’s overall purpose of
resolving reliability criteria violations by “remawy load off of the transmission system to a
level that the existing system can sustdin(LaCapra,at 79;see also idat 13-16.) There are
three basic ways to remove load: (1) make end mees efficient, (2) manage demand to shift
load to non-peak periods, or (3) add storage oegion locally. Id. at 13-16).

LaCapra’s analysis starts by developing “the dim@ing and location of NTA portfolios
that can effectively serve as alternatives to itmesits in new transmission facilities.Id( at
37.) This process included two steps: “(1) Idgnpibtential resources that can be deployed to
eliminate or defer the need for transmission upggsaahd (2) Assemble combinations or
portfolios of NTAs that provide comparable resaluatof reliability as the transmission solution
[the MPRP].” (d. at 37.)

Among the resources LaCapra examined were:

Energy Efficiency (EE)

Demand Response (DR)

Combustion Turbines (CT) — aero-derivative: (3 MW\LOO MW)
Combustion Turbines — heavy duty: (5 MW to 100 MW)
Combined Cycle: (25 MW to 400 MW)

Diesel engine generators: (0.5 MW to 2 MW)

Internal combustion engines (ICE) generators: V8 to 3 MW)
Combined heat & power (CHP) plants: (2 MW to 10 MW)
Biomass plants — stoker feed (BIO-ST): (10 MW to\28/)
Biomass plants — fluidized bed (BIO-FB): (10 MW2b MW)

1 The effectiveness of NTAs can also be enhanceat by adding additional transmission
support within existing substations, such as capecthat provide local reactive supplies or
VARs. (LaCapra,at 79.)
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Fuel cells: (0.25 MW to 2 MW)

Micro-turbine generators: (0.3 MW to .35 MW)

Integrated gasification combined-cycle plants (IGQ600 MW to 600 MW)

Wind — onshore: (1.5 MW)

Wind — off-shore: (3MW)

Photovoltaic Solar (PV): (0.1 MW)

Battery storage systems: (100 MW)
(Id.) LaCapra discarded some of these as not suitdbte example, we did not include wind
resource options because they are not dispatchadlenay not be generating the needed
capacity at the time of the peak demand on thestngsion system.d. at 39.) LaCapra also
discarded integrated gasification combined-cyctad, since they were too large and too
expensive. Similarly, LaCapra discarded batteoyagte units on the basis that it believed them
to be “technologically immature and also very exgpesi’ and discarded fuel cells, PV solar and
micro-turbines on the basis that it believed therhd “too small and would require a large
number of units to meet the NTA needdd.)

In all, LaCapra identified “four different combith@ns of NTAs that would effectively
serve to address the identified reliability consérid. at 2.) LaCapra refers to these
combinations of resources as “Alternative Reso@aefigurations” or “ARCs”. While each is
composed of different NTAs and in different combioas, they all share one very important
common characteristic — each ARC meets the prpjagtoses as effectively as the MPRP. In
this respect, each ARC is a technically and locgdiy practicable alternative to the MPRP.

In fact, LaCapra determined that NTA options reprged a better solution than the
MPRP in the South Portland Loop sub-region:

The South Portland Loop sub-region did not extabieed to resolve reliability concerns

until 2016. Because the year of need is eightsyedo the future, the societal costs for

ARC 3 and ARC 1 were both lower than the transrmarssolution. The LaCapra

Associates report concludes that ARC 3 in the SBuittland Loop area was an attractive
choice.
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(Id. at 6.) Based on the availability of this NTA, €Mropped the South Portland region from
the MPRP. NNRPAApp. at 2-23.)

Thus, as documented by CMP’s own consultantci€ar that non-transmission
alternatives can fully and effectively meet the MP&Rbasic purpose by reducing load on
existing transmission infrastructure sufficientbyrheet federal reliability standards. Notably,
LaCapra assessed NTAs based solely upon CMP’sadiNeeds Assessmer(taCaprg at 17.)

Reducing or deferring need will only tend to makese and other NTAs more viable.

C. Contrary to Claims by CMP, the LaCapra NTAs Ared®icable and Are Less
Environmentally Damaging Than the MPRP.

While CMP accepted LaCapra’s NTA solution for treu@ Portland loop, it rejected all
other NTA configurations for the rest of the MPRPrapracticable. For the reasons explained
below, the Corps should find that this determirmai®in error and fails to meet the applicant’s
burden under 40 C.F.R. 8§ 230.10(a)(Ske Alliance to Save the Mattapd®06 F. Supp. 2d at
130 (before determining that a proposal is LEDP#, €orps “must explain fully, based [on] an
analysis adequate to the task, why other alteresitive either impracticable or more

damaging”.)

1. CMP’s determination that NTAs were economically impacticable is
arbitrary and capricious because it did not compardransmission and
non-transmission solutions on an equal basis.

CMP’s primary justification for dismissing the NTgolutions as impracticable is based
on the costs tMaine ratepayersather than total project costSdeNRPA App at 2-25

(rejecting NTAs based on “societal costs for Masti@nd “expenditures expected to be borne by
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Maine ratepayers”)\,aCapra,at 2, 46 (applying “societal costs to Maine rateyra” as the lead
parameter in its economic modeling?))

As calculated by LaCapra, the societal cost to Elaatepayers of the transmission
solution, on a net present value basis for the@r-period, 2008-2027, was $11,871 millidn.
By comparison, the lowest cost among the four mansimission options — NTA with Static
VAR (v.1) —was $12,039 million, or $168 million meothan the MPRP. This represents a
difference of only 1.4%? (LaCapra,at 4 and App. F at 79, 81.)

However, LaCapra did not compare the costs of tR&RM and the NTAs equally. In
estimating capital expenditures for the MPRP, La@apcluded only that portion funded by
Maine ratepayers (then $104.4 million) out of th&at MPRP project cost (then $1,324.3
million). (Id.) This understates the real costs of the MPR&boyt 91.5% (then $1,221
million). In contrast, LaCapra assumed that Maatepayers would pay 100 percent of the cost
of NTAs. (d.) Thus, LaCapra’s economic model does not comapléeenatives on a one-to-one

basis, but rather it compared 8.5% of the cosheMPRP to 100% of the cost of the NTAs.

12 Four of the five economic criteria in the LaCaprelysis are based on cost to Maine
ratepayers rather than total project costs. Those(1) societal cost to Maine ratepayers, (2)
illustrative rate impacts (to Maine ratepayers2@17, (3) effects on Maine Locational Marginal
Prices in 2017, and (4) the level of capital expemes (by Maine ratepayers) required for each
scenario from 2008 to 2027LgCapra,at 2-3.) The fifth criterion, net energy revent®s
Maine generators, found less than a 0.01% differemeong the alternativesd)

13 In order to compare the costs of the MPRP, witichudes transmission components only
(i.e. expenses), with the cost of non-transmisait@rnatives, which include generation and
equipment (i.e. income and expenses), LaCapra a&ealcosts to ratepayers over tingee
Appendix B.

14 Even if CMP’s use of socialized (i.e. partial je) costs were allowable under the Clean
Water Act, a marginal price difference of 1.4 petds not by itself sufficient to end the Section
404 alternatives analysiSee45 Fed. Reg. at 85339 (“The mere fact that amrateve may cost
somewhat more does not necessarily mean it ismactipable.”).

GridSolar, LLC Comments on MPRP Section 404 PeApijtlication - 20



If the comparison were made on an equal basigpthecost of the MPRP, on a net
present value basis for the 20-year period, woel§12.713 billion, which equates to $674
million more than the cost of the most cost effeetiaCapra NTA. $eeAppendix B,Corrected
Cost Comparison of the MPRP and LaCapra NTARhus, in terms of overall costs, the
LaCapra NTAs are in fact substantially less expentian the MPRP.

CMP’s use of partial project costs — i.e., codVine ratepayers only — is neither
accurategee infraSection III.C), nor relevant. The 404(b)(1) Guidek require consideration
of “overall” project costs.See45 Fed Reg. at 85339 (the practicability deternnomatequires
consideration of thedverall scope/cost of the proposed project”)(emphasis g &Eth,
Memorandum: Appropriate Level of Analysis RequigcEvaluating Compliance with the
Section 404(b)(1) Guidelines Alternatives Requimreisat 3(b) (same; noting that replacement
of the term “economic” with the term “cost” in tffieal rule was intended to focus analysis on
overall project cost rather than immaterial factush as an applicant’s financial standing,
investment, or market share). Accordingly, CMP’sreamic modeling must be rejected and,
baring a fair comparison between the MPRP and Ndas®d on total cost, its permit application
must be denied. Indeed, consideration of anytbthgr than overall project costs would
effectively cede federal wetlands jurisdiction aradional wetlands policy to one state’s narrow
economic interest — while arbitrarily ignoring cosd other states. Both notions are wholly
antithetical to the Corps’ federal stature and em@essional intent in the Clean Water Act.
Similarly, such an arbitrary and biased economidehatterly fails to meet the requirements of

NEPA. Silva, 482 F.2d at 1285.
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Thus, for the reasons above, the Corps shouldrdeterthat, based on overall project
costs, the LaCapra NTAs are far less expensival-ttarefore are far better suited to CMP’s

stated project purpose of reliable and cost effectervice — than the MPRP.

2. CMP also failed to prove that the LaCapra NTAs arenot practicable
based on logistical, technical, or environmental seening criteria.

Separate from the cost to Maine ratepayers, CMPaecluded that the LaCapra NTAs
were impracticable for five other reasons, inclgdinat:

Development of NTAs required other parties to p&rounstruct, and operate
local generating facilities;

Use of gas-fired generation is contrary to Mainergy policies seeking to reduce
dependence upon natural gas and to reduce religpgureforeign and carbon
intensive fossil fuels;

New fossil-fuel based local generation would insgeair pollution, including
sulfur dioxide (SO2) and nitrogen oxide (NOXx);

New local generationcan generally be expecteth affect up to 10 acres each
which “could’ cause substantial siting issues anduld’ impact wetlands; and

CMP felt it was toubtful that new generation could be sited, permitted,
constructed, and placed in service in time to n@\P’s reliability needs.

(NRPA App at 2-24 to 2-25.) Most of these are invalidn@as sufficient to meet CMP’s

burden to prove, by clear and convincing evidehes the LaCapra NTAs are not practicable.
First, the fact that other parties may provide @ets of a reliability alternative does not

render that alternative impracticable. The 404(p§uidelines strictly require that alternatives

that do not involve discharge of fill materials dmnsidered, 40 C.F.R. 8§ 230.10(a)(1)(i), and be

utilized if available to fulfill the project’s baspurpose.ld. at § 230.10(a)(2) (areas not owned

by applicant must be considered if it can “reasbnbb obtained, utilized, expanded or managed

in order to fulfill the basic purpose of the propdsactivity”). In order for an “external”
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alternative to be practicable, it must be reasgnabdhilable or obtainable; however, “the mere
fact of ownership or lack thereof, does not neadgsdetermine reasonable availability.” 45
Fed. Reg. at 85339.

Here, external alternatives are clearly availathheleed, every generator operating on the
grid today is owned and operated by parties otiemn CMP. It is axiomatic that the grid would
collapse without these generators and the claitt‘éxéernal” ownership renders such
generation less than dependable has been amplpdespover the last two decades. Moreover,
the MPRP itself includes solutions by parties othan CMP. Just as transmission and
distribution utilities are proscribed from owningregration, they do not provide efficiency or
demand response. Instead, efficiency programmaraged by Efficiency Maine, a division of
the Public Utilities Commission, and demand resparapacity is provided by third party
entrepreneurs managed under ISO-NE’s forward capaarket. Yet, the fact that efficiency
and demand response are outside CMP’s controlatignevent it from accepting these
alternatives as part of the reliability solutiom foe South Portland loopgNRPA App at 2-23),
or from incorporating both as components of the PR support of the transmission-based
solution.” NRPA App at 2-23.) Thus, CMP cannot now disclaim NTAusons as
impracticable because they are outside its control.

Moreover, there is no reason to assume that othkelsolders cannot provide needed
reliability services. In fact, as described intgetlll.B.4, infra, ISO-NE’s “Gap RFP” process
expressly allows for generators to bid to provieleability services and this process has proven

successful in meeting reliability needs. SimilaNjaine law requires an analysis of “distributed

15 As noted in the discussion of external alterreatiin the preamble to the 1979 draft of the
Guidelines, “Section 403(c)(1)(F) [of the CWA] sp@ally refers to other possible locations
and methods of disposal, without limitations.” ER3idelines for Specification of Disposal
Sites for Dredged or Fill Materiah4 Fed. Reg. 54222, 54224 (Sept. 18, 1979).
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generation” as an alternative to new transmissapacity, 35-A M.R.S.A 8§ 3132(2-C), (6), and
the Public Utilities Commission can order CMP tazact for this or other NTA solutions for
reliability purposes.ld. 88 3132, 3153-A. Accordingly, in order to mdst$ection 404 burden,
CMP must consider the availability of all NTA ahetives, regardless of the ultimate provider.
Second, LaCapra’s selection of natural gas-fuedstbation — even though, as described
below, renewable resources are also availableo-dales not render those NTAs impracticable.
As a matter of law, a state’s eneigpalscannot serve as a basis to negate requirements of
federal wetlandg&aw. Thus, for purposes of the section 404 altereatanalysis, it is irrelevant
if a LEDPA alternative that includes natural gaedigeneration conflicts with Maine’s energy
goals. Regardless, as a factual matter, there c®nflict. CMP’s own consultant found that
NTAs using “new generating technologies are mofieieht than existing units, and can
displace these existing units.LgCapra at 49.) Additionally, the closer a generatamoisoad,
the lower the loss of electricity during transmissi (aCapra at 138-39.) Thus, installation of
new, highly-efficient gas fired generation closédad would in fact reduce Maine’s reliance on
imported carbon-intensive fossil fuels by displacaider, inefficient and more distant

generators?®

16 According to ISO-NE data, the average impligiahrate in the Maine Zone in 2009 was
approximately 7,045 BTU/kWh based upon the reaétprice and the spot price of natural gas
at the Dracut hub plus basis. Similarly the On Pe=dt rate was approximately 7,721
BTU/KWh, while the Off Peak heat rate was approxetya6,552 BTU/kWh. However, the
implicit heat rate when the load was more tharaBdard deviations greater than the mean
(approximately 1% of the hours during the year) wasater than 13,000 BTU/kWh. This tells
us that generators dispatched to fill these ctipeak periods are about half as efficient as the
rest of the region's existing generation. Becaiiske bid stack nature of electricity pricing in
New England and the dominance of natural gas fyjerteration on the margin during Off Peak
hours, we can conclude that any new gas-fired aleipdoyed as part of an NTA - which would
be more efficient than existing facilities - woudd at least twice as efficient as the generators
they would displace. SeeAppendix C,Implicit Heat Rate, Maine 2009
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Third, for this same reason, LaCapra concludedsedban regional emissions modeling
— that new and more efficient natural gas-fired ¥ Wwould in facreduceemissions of SO2 and
NOXx as compared to the MPRP. This directly conttacand refutes CMP’s wholly unfounded
claim in its 404 application that NTAs would incseaemissions of these pollutants. (Compare
LaCapraat 148 withNRPA Appat 2-24.) The MPRP merely enables transmissiaieatricity
generated somewhere else. Local distributed geoenraould displace those distant sources,
which, during times of peak load, are almost alwtigsregion’s oldest, dirtiest and more
expensive power plants (and are often oil firedlifees). Thus, as LaCapra noted, local
generation, even if fossil-fueled, will reduce esiosis compared to the MPRP.

Fourth, CMP’s speculations with regard to wetlaadd other siting impacts from NTAs
are unfounded. CMP hypothesizes that new gas-flee@ration would in each case impact 10
acres of currently undeveloped land, and require electric and gas connections. This
assumption has no basis in fact. Maine is rideeéd industrial and commercial sites that could
co-locate small power generation, all with eleeticonnections and many with gas — many of
which are vacant or idle. It makes no sense teymme that a developer would pay to develop a
“greenfield” when the market is saturated with ipemsive “brownfield” locations that would be
far cheaper to acquire and develop. Regardlessufgtion is, by definition, insufficient to meet
the applicant’s burden under 40 C.F.R. 8§ 230.1(drove by clear and convincing evidence
that less damaging alternatives are unavail@dlmnce to Save the Mattapqri06 F. Supp. 2d
at 130 (determination that reservoir project wa®PB based on “assertions that other
alternativesmaynot meet needs amduld be more damaging” held arbitrary and capricious)
(emphasis in originalgee alsdJtahns for Better Transp305 F. 3d. at 1166 (speculation

inadequate to meet NEPA goals of informed deciseking and public comment).
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Fifth and finally, CMP’s speculation that it iarilikely’ or “doubtful NTAs could be
permitted and constructed in time to meet religbiieeds, NRPA App at 2-25), falls short of
meeting its burden for the same reason. More@geexplained above, CMP’s forecasts for the
MPRP greatly exaggerated the amount and year of nieetruth, there is no urgency to build
the MPRP and the initial reliability needs can biéyfmet with efficiency and demand response
— thus pushing out the year of need even furtféeeFagan Surrebuttal Testat 7.) As such,
there is in fact plenty of time to permit, constrand operate the distributed small-scale

generation facilities envisioned by LaCapra.

In all, the LaCapra NTA study is fatal to CMP’s &pation for a 404 permit. Not only is
the report wholly insufficient to meet the appli€arburden under 40 C.F.R. § 230.10(3), but in
fact LaCapra has proven, with detailed, clear ammvincing evidence, that the MPRP is not
LEDPA. As shown by LaCapra and as discussed aleaah of its alternative resource
configurations will fully meet the MPRP project poses and is (a) logistically and technically
practicable; (b) far cheaper and more cost effedtnan the MPRP; (c) can be designed and
located to avoid impacts to special aquatic saes; (d) with fewer overall environmental
impacts.

Accordingly, this should end the analysis. GivieattCMP’s own application shows that
the LaCapra NTAs are practicable and less enviromallg damaging than the MPRP, the Corps
should deny CMP a 404 permit. However, in an aband of caution, the remainder of this
brief presents in Sections Il and V additionaiMtain CMP’s application which confirm that it

has failed to meet its burden under 40 C.F.R. §1Z88)(3), and in Section IV evidence that
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there are additional non-transmission alternatilies are less environmentally damaging than

either the MPRP or the LaCapra NTA configurations.

II. THE LACAPRA NTA STUDY IS SERIOUSLY FLAWED AND DOES NOT
PROVIDE A COMPLETE ANALYSIS OF PRACTICABLE ALTERNAT IVES.

While useful to show that there are at least ce&li A configurations that are
practicable, lower cost and less environmentalipaging than the MPRP, the LaCapra NTA
study does not give the Corps a true and completerp of the wide range of practicable

alternatives that are less environmentally damatiiag the MPRP.

A. LaCapra Failed to Reassess NTAs Based Upon SulahaRtevised Peak Load
Forecasts That Show Lower and Later Need For Aaluiti Transmission
Capacity.

First and foremost, the LaCapra NTA study is bugion the wrong foundation. LaCapra
based its NTA analysis entirely upon CMP’s Fall @@lectrical sales forecast and its 2007
Needs Assessmenthich, as shown in Sectionsypra significantly inflated the amount and
accelerated the year of need for new transmissipadaty. This affects every possible NTA
configuration. As noted by Robert Fagan, a witrfesshe Office of the Public Advocate in
proceedings before the MPUC,

“The originally forecasted 90/10 load of approxieigt2,000 MW in 2012 will

not be reached until 2020. When coupled with dea#l reduction from demand

response resource availability, and further eneffigiency potential not included

in the current forecast, the net peak load in 20@0ld be further reduced by

hundreds of MW, potentially below the 1,600 MW legeen before any

consideration of potential use of solar PV beftweniext decade ends.”

(Fagan Surrebuttal Testat 7;see also idat fig.1 (CMP Actual and Projected Peal Load€119

2019.))
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By setting the bar for NTAs artificially high, La@e excluded viable NTA
configurations from consideration and ignored tbeddits of energy efficiency and those non-
transmission alternatives whose costs are falliregy time, such as distributed solar and smart
grid projects. Meanwhile, the cost of the MPRP &eatsially increased. Accordingly, in order to
meet its burden of proving that the MPRP is LEDEMNP must re-analyze the presumptively
available non-water dependent non-transmissiortisaky region by region, based upon a
correctedNeeds Assessmdntdetermine whether cost, technical capacity,@hdr issues have
changed in each region of the MPREeeAlliance to Save the Mattapqré06 F. Supp. 2d at
130 (Corps erred by failing to re-analyze altewegtiafter significant reduction in need for

reservoir project).

B. LaCapra Omitted Practicable NTAs That Are Presuagbyi LEDPA.

The LaCapra NTA study is also fatally deficient &ese it failed to fully consider the
following non-water dependent alternative solutiombkich, pursuant to 40 C.F.R. §
230.10(a)(3), are presumptively available, pratlieaand less environmentally damaging than

the MPRP unless CMP can prove otherwise by detasledr and convincing evidence.

1. Battery Storage Devices

The NTA study excluded consideration of batteoyage, based upon LaCapra’s
conclusion that “[b]attery storage units were teahgically immature and also very expensive.”
(LaCapra at 42.) As was later revealed during the MPUG:pedings@ridSolar Brief at 17),
LaCapra was completely unaware that Tokyo Ele@ompany has an advanced and

technologically mature program that has deployedilBo Sulfide (NaS) batteries to provide
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grid reliability since 2002, and has over 160 MWirddtalled NaS battery capacity in 85
locations in its service territorySéeK. Tanaka,The Sodim-Sulfur Battery for Utility-Scale

Applications CIGRE (2008))’

By 2007, use of battery storage systems was inagagponentially worldwide. (Fraunhofer
Institute for Environmental, Safety and Energy Treadbgy UMSICHT in Oberhausen,

Germany.)

17 See Western Grid DevelopmeRegtition For Declaratory Order Of Western Grid
Development, LLFERC Docket No. EL10-19-000, at Ex. AWov. 20, 2009), submitted as
GridSolar Exhibit 20.
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As indicated by the Tokyo Electric program and by Electrical Power Research Institute 2006
photo abové?® grid-tied batteries can be installed at custorneations that are already
developed and which have no wetlands impacts. M@ battery storage can also be co-
located with a ground-based solar PV system theimdar to the type that GridSolar has
proposed as an alternative to the MPRP.

The omission of battery storage devices as a saborgk alternative to the MPRP or as
part of a hybrid alternative to the MPRP, suchhasGridSolar Project, makes even less sense in
light of a recent decision by the Federal EnergguRetory Commission (“FERC”) to approve
the use of NaS batteries of the type deployed byad &lectric for grid reliability services in

California. SeeFederal Energy Regulatory Commissi@mnder on Petition for Declaratory

18 Available athttp://mydocs.epri.com/docs/public/000000000001 GH19df
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Order, Docket No. EL10-19-00030 FERC 61,056 (Jan. 21, 2019)Notably, the FERC
decision in the Western Grid case approved trarsomscost allocation for grid-tied battery
systems used for reliability purposes. As expldimeWestern Grid’s petition in that case, “[t]he
application of the proposed [Western Grid Energy&le Devices] are well-suited to locations
where reliability violations exist during super smer peak hours under normal conditions; it is
equally well-suited to situations where facilitee® under N-1 conditions and where the
upgrades are costly and require years in leadtfthe.

Thus, not only does the record show that a batiasgd NTA is technologically mature
cost-effectivé" and being deployed by electric utilities for relliay purposes as an alternative
to adding new transmission capacity, it also shthasthe cost of such an NTA is potentially
eligible for socialization. It would be wholly attary to consider the benefits to Maine
ratepayers of cost socialization for the MPRP igebre same potential for a battery-based

NTA. Therefore, CMP has not met its burden ofopto demonstrate that a battery-based NTA

19 Submitted for the record as GridSolar Ex. 6 ob.Be 2010 as part of GridSolar Ex. 6
(GridSolar,GridSolar Surrebuttal Filing AttachmenEx. 3 (Feb. 2, 2010)).

20 SeeWestern Grid Petitionat Ex. ZA-6(GridSolar Exhibit 20).
2L As Western Grid explains,

Recent technological advances in ESD large stdratieries have made an
alternative solution possible. For example, a 10 EMBD solution at
$15,000/MW (all in cost) or $15,000,000 (for 10 MW@ the first 5 years and
another 5 MW every five years) would be a credgadRition to the hypothetical
transmission violation presented above, at mucletaapital cost. Using ESD
technology, the present capital cost for the ESErétive, over 30 years, would
be approximately $33 million, with an annual prasmst to the consumers of the
storage system of $12.5 million less than the antaraying cost of the

traditional transmission alternative of $1,680,000.

Western Grid Petitionat Ex. ZA-5(comparing cost of battery energy storage device to
transmission solution to forecasted reliability e California) See alsd.. Wertheimer)n
Texas, One Really Big Batte®yPR News (April 4, 2010) (Texas town used Texasesbattery
to provide grid reliability at roughly half the da®f new transmission) (in Appendix A).
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is impracticable to meet the MPRP project purpesiesfact, it plainly is practicable and in use

worldwide.

2. Distributed Solar and Smart Grid Solutions

As noted above, CMP did not evaluate solar P\hmars electric grids as alternatives to
the MPRP. LaCapra simply ignored the potentiakiersmart grid and its rationale for
excluding solar is baffling: LaCapra arbitrarilynsadered only small PV solar (under 100 kW)
and then summarily dismissed a solar NTA becaus@thsystems were “too small and would
require a large number of units.LgCapra at 37-39.) Such circular reasoning couldn’t even
pass a high school English test, let alone meetettpgirements under CWA and NEPA for a full
and reasoned alternatives analysis. Moreoves gtaundless: based on data in its own report,
LaCapra clearly knew that many large, multi-mega®wat systems were being installed in the
U.S. and worldwide at the time the NTA study wadenakerf? Additionally, the limited
solar analysis that LaCapra did perform is baseshwgpnarrow selection of historic and out-of-
date project costs and totally fails to accounttifier current and declining costs of solar
installations. $eeDr. William BehrensSurrebuttal Testat 4-6 (Feb. 2, 2010gridSolar Brief,
at 34-45;Fagan Surrebuttal Testat 51.)

By arbitrarily restricting its examination to old@V installations and to very small PV
installations, which are the most costly to develaggCapra reached the exact conclusion CMP

wanted. Such obvious and biased manipulationetitita must be rejected.

22 |n fact, the Lawrence Berkeley National Labs $trelied upon by LaCapra for information
related to the cost of solar PV systems includible showing multiple projects in excess of 2
MW in the U.S. (Se&ridSolar Surrebuttal Testat 38.)
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Instead, as discussed in detail in Sectionn¥fa, GridSolar has provided evidence that
PV solar is highly practicable and can be effedyiv®mbined with other NTAs — such as
efficiency, demand response, battery storage, badajeneration, and smart grid functions — to
create a renewable Alternative Resource Configundtiat is far more cost effective than

anything considered by LaCapra.

3. Hybrid Transmission and Non-Transmission Solutions

With one minor exception (VAR), the LaCapra NTAléal to evaluate hybrid
transmission and non-transmission solutior®eefFagan Surrebuttal Testat 22-27.) As the
OPA has explained, certain small-scale transmissidutions — such as advanced
autotransformers, upgraded conductors or limitedaisiew powerlines — can significantly
improve the viability and cost-effectiveness of N$élutions:

If you don’t consider hybrid solutions, that im@ignoring an entire set of
reliability options that might be lower cost thather a transmission-only or a

NTA-only solution. . . . But with extremely limiieexception, CMP never
attempted to analyze options that combined thediestents of each of those sets
of options.

(Id.) This omission is yet another instance in whiaapplicant has failed to meet its burden.

4. Market Solutions Using the ISO-NE’s Gap RFP Process

As a general rule, the Independent System Opeoatdew England (“ISO-NE”) does
not consider NTAs as part of its planning procesgfid reliability within the New England

Control Area?® The exception to the rule comes under the ISOFERC-approved tariff when

23 As a ISO-NE witness testified in the MPUC proceedi “[d]espite the fact that the earliest
system design and planning phases of a projectasuitie MPRP begin at the ISO, neither the
ISO planning phase, nor the ISO PPA or TCA procesagolves consideration of non-
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an approved transmission solution is not avail&ni@ne reason or another. For example, as
ISO-NE noted during the hearings on the MPRP, wvthenn-service date of necessary
transmission lines in Connecticut was delayed dussues that arose during site permitting,
ISO-NE initiated a so-called “Gap RFP” to secureagion generation and demand response
resources to meet the grid reliability requiremehtsng the period of delay. (MPRP Hearing
Transcript (hereinafter as “Tr.”) 2/2/10, at 71 &@8.) This Gap RFP approach worked well
and fully met reliability standards during the fougrars while the transmission lines were
delayed?* In fact, when asked how ISO-NE would deal witsirailar situation in Maine, 1SO-
NE indicated that it would apply the Gap RFP ifessary. $eeTr., 2/2/10, at 211.)

Even though the Gap RFP process is permitted UBGNE rules, even though it has
been successfully used by ISO-NE as an alternagitt@nsmission to meet grid reliability needs
in the past, and even though ISO-NE has statedttatuld use it again in the future, CMP has
not evaluated this option as an alternative taMRRP. Until it does, CMP can hardly be said to
have met the intent of the 404(b)(1) Guidelinesaarch for and choose alternatives with no
wetlands impactsSee BersanB850 F.2d at 43-44 (holding that 40 C.F.R. § 26(a)2)

requires applicant to search for non-water depera&srnatives as part of project development.)

Failure to consider batteries, smart grid, s@ad market solutions, and combinations
thereof, is yet another example of CMP falling slodimeeting its burden to prove that

presumptively available alternatives are not pcadtie.

transmission alternatives.Tést of Stephen Rourkdr. 2/2/10 at 126, line 17-25; 127, line 1-25;
130, lines 15-25see alscCLF Brief, at 4.)

24 SeeTr., 2/2/10, at 71 and 208ee alsal. E. Phelpsrinal Report on Evaluation and Selection

of Resources in SWCT RFP for Emergency Capaliii94-2008 ISO-NE System Planning
Department (Oct. 4, 2004¢GridSolar Brief at 27.
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C. CMP’s Economic Modeling Arbitrarily and CapricioysExcludes The Avoided
Cost Benefits NTA Solutions Provide For Non-Poa@inBmission Facilities.

Politically, CMP has attempted to justify the mas$y expensive and clearly
overdesigned MPRP by arguing that almost 92% ottist would be paid by ratepayers in other
states in the region. GridSolar disagrees both @htP’s justification of the project and its
conclusion that the MPRP with cost socialization isenefit to Maine. But even using cost
socialization, CMP can only show an economic beéméfihe MPRP compared to NTAs by
using a double standard; it includes cost saviodddine ratepayers under I1SO rules for
socializing the cost of Pool Transmission Fac#itfdPTF”), while excluding cost savings to
Maine ratepayers that NTAs will create on the nd@i~Rnd distribution portion of CMP’s grid.

As described in GridSolar’s filings and testimdnyf located strategically, energy
efficiency, demand response, and distributed géinaraill simultaneously avoid the need for
investments at each level of the CMP system — Bid-régional high voltage bulk power
transmission system), non-PTF (lower voltage trassion lines), and distribution (street level
line and connections to end users). Since nond&itRdistribution system costs are not subject
to socialization under the ISO-NE transmission atistcation system, they are paid solely by
Maine ratepayers. These costs are substantialtetoed shows that CMP has developed three-
year local system plans that predict extensivel legstem upgrades in the same regions that
CMP identified in its MPRP needs assessment — bithwvould be largely avoided by NTAS.

If expanded to the full 10-year planning periodteg MPRP, an analysis would show that

NTAs can provide very substantial avoided costthemon-PTF and distribution system needs.

> For a comprehensive explanation of this issue GridSolar Second Supplemental Filing
(Oct. 27, 2009), which was filed with the CorpsEas 5 on Feb. 9, 2010.

26 gSee GridSolar Ex. 6.
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However, CMP has refused to assess and includeetiefits to Maine ratepayers of avoiding
these non-bulk power system upgrade costs. Tliagaen arbitrarily and capriciously skews
the economic analysis in favor of the MPRP and estjanably violates both the CWA and
NEPA. Without full and equal consideration of adst savings from NTAs, CMP cannot meet

its burden, and the Corps cannot independentlywexs required under 40 C.F.R. § 230.10(a).

D. The LaCapra NTA Study Is Insufficient To Meet Tpelidants Burden Under 40
C.F.R. 8 230.10(a)(3) For Additional Reasons.

There are a host of additional problems with th€&jra NTA study that surfaced during
the MPRP proceedings, including the following faatbrs:

. LaCapra has not updated its NTA study to refieetfindings of a July 2009
FERC Report that shows substantial amounts of ddmesponse resource potential in Maine,
well in excess of the levels modeled in the NTAlgsia. (Fagan Surrebuttal Testat 10.)

. The NTA analysis was not updated to incorporagertew HydroQuebec (“HQ")
transmission line proposed through New Hampshine, 2/4/10 at 114.) This line will transmit
at least 1,200 MW of low cost Canadian power imtotsern New Hampshire, which will lower
energy prices in New England. The failure to ineldlde HQ line in the dispatch modeling
performed by LaCapra results in an overstatemetiteofegional energy benefits of the MPRP.

. The NTA analysis did not include major new offasé wind projects located off
Cape Cod and Rhode Island. (Tr., 2/4/10 at 117.9mBifting these projects from its model,
LaCapra assumes that renewable energy portfolisinegents in New England will be met by
major new wind projects north of the North-Souttetface, that this will lower energy prices in
Maine and that this will only happen if the MPRR@structed. This assumption is false. If

some or all of the proposed projects are builtls@ftVaine, the need for wind projects in Maine
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to meet regional portfolio requirements will beuedd, as will be the need for additional
transmission in Maine and any cost impact in Maine.

. The energy price benefits derived from the MPREhe LaCapra model result
from the utilization of the additional North-Soudtiterface transfer capability of the MPRP.
However, to the extent this transfer capabilitesng used, loadings on the lines must increase
beyond what they are today, thereby eliminatingpah significant portion of the benefits CMP
is claiming for the MPRP by being able to reduce liosses on its system. CMP cannot have it
both ways — either the MPRP provides line loss ¢adas or it is used to bring cheaper power
from Maine and Canada to the rest of New Englahd, 2/10/10, at 235-240.)

. The Transmission Alternatives Study and the Nosmagmission Alternatives
Study have different design parameters that r@salh arbitrary bias against NTAs. (Tr.,

2/11/10, at 20-23.)

In summary, for all of the reasons above, the Cehmaild find that the LaCapra NTA
study is insufficient to meet CMP’s burden to probe clear and convincing evidence, that non-

transmission alternative are impracticable or nesréronmentally damaging than the MPRP.

V. THE GRIDSOLAR PROJECT IS LESS ENVIRONMENTALLY DAMGI NG
THAN THE MPRP OR OTHER NON-TRANSMISSION ALTERNATIVE S.

While the Corps could require CMP to revise itslagapion to resolve the errors noted
above, ultimately there would be no point sincelth€apra study provides conclusive evidence
that there are practicable non-transmission salatibat are less environmentally damaging than

the MPRP. In addition, as detailed below, the Goidr Project can meet the overall reliability
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purposes — at any level and any year of need legsrcost and with less environmental impact

than either the MPRP or the LaCapra NTAs.

A. The GridSolar Project Overview

The GridSolar Project integrates the best elemaitse non-transmission solutions to
create a smarter, cleaner, and more affordablérielgeid in Maine. At the core of the
GridSolar solution is the use of renewable distedugeneration. Rather than a massive
expansion of the grid to meet uncertain future deall with remote generation as proposed by
CMP, the GridSolar project would provide neededtamtthl peak capacity by distributing
photovoltaic solar generation proximate to and cemsarate with demand, in combination with
increased energy efficiency, demand response rpati@age, smart grid tools, and, when
needed, small-scale back-up combustion generation.

The GridSolar Project would cost far less thanMi#RP and would offer superior
reliability, with no damage to wetlands and sigrafit reduction in current emissions of
greenhouse gasses and criteria air pollutants. ngntiee many additional benefits of this
proposal are that the GridSolar Project:

Provides “two solutions for (less than) the pri€¢®woe"- it will deliver reliability
plus zero-emission renewable energy at no extra cos

Involves less risk to ratepayers since it can bk inuphases, as needed, keeping
electric rates low and protecting ratepayers fremmdp straddled with large
carrying costs and, potentially, unnecessary cobtt® MPRP in contrast,
requires $1.5 billion up front, with no guarantbattthose costs will ever be
recouped;

Allows use of least cost solutions first, such ffisiency, peak shaving, and
demand resources, and distributed renewable gemerdtiew transmission is the
most expensive means to solve the peak capacibjgmoand it should be the
alternative of last resort;
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Will add the capacity for system metering, monitgriand communication to
what is now a “dumb” grid, which will improve thelrability and quality of
electric service by allowing grid operators to itignpower failures as they
happen, contain problems, improve response tinteresnoute, self-correct, and
eliminate recurring problems; and

By making the grid smarter, will establish a foutiola for integration and

optimization of future technologies, such as lasgale use of intermittent wind or
tidal power or electric vehicles.

A comprehensive analysis of the GridSolar Projeqrovided in GridSolar’s filings to
the MPUC, which have been provided for the recaneland which we incorporate by
reference. For convenience, we also summariz@éeys from those filings below which
demonstrate that GridSolar Project is practicabldefined by 40 C.F.R. 8§ 230.10(a) (“an
alternative is practicable if it is available arapable of being done after taking into

consideration cost, existing technology, and laggsn light of overall project purposes.”).

B. The Gridsolar Project Fully Meets Project Purposésing Existing and Easily
Applied Technologies.

The GridSolar project uses existing and provert@ladtaic solar, efficiency, demand
response and smart grid technologies that aredespread use throughout the world and the
United States today, and which present no sigmfit@gistical challenges.SgeGridSolar Brief
Section 5.3 at 24-30).

As CMP and other parties have acknowledged, GlaSqroposed use of these
technologies will fully meet the MPRP’s basic rblidy purposes. OPA witness Fagan
concluded that “[c]Jonceptually and technically gt@ridSolar Project] is fundamentally sound.”
(Fagan Surrebuttal Testat 48, line 8.) CMP performed its own evaluatod the GridSolar
Project and reached a similar conclusion. On bretiability compliance” and “reliability

longevity” CMP rated the GridSolar Project equatite MPRP at the three load levels evaluated
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- 1800, 2000 and 2200 MWG(idSolar 2d Supp. Petitigrat 6-7, Ex. 1see alsdsridSolar
Brief, Section 5.2

Other participants in the MPUC proceeding have atknowledged that the GridSolar
project is fully capable of providing needed relidp services. Gee e.g.Conservation Law
Foundation (“CLF"),Brief of Intervenor CLFat 5-7 (March 12, 2010) (“The Grid Solar model,
deploying Smart Grid technology to manage and dtspdemand resources and clean,
renewable distributed generation, should be usedpplant the components of CMP’s
transmission solution in at least the Mid-Coasaaed should serve to address reliability
problems in the South Portland areaBiief of IEGCat 16 (“Solar generation offers a unique
opportunity to meet peak system and transmissiomades because it provides its maximum
output precisely when the energy market and trassion system need it most — on the hottest
days of the yearBrief of the Public Advocatat 25 (“GridSolar has made a credible case for
solar distributed generation, with fossil-fired kag generation and demand response, as an

alternative to transmission.))

C. The Gridsolar Project Is Far More Cost Effectiveahihtrhe MPRP.

GridSolar’s filings establish that its project welbst far less than the MPRP at any level or
year of need. First, evarsing CMP’s original and now outdated load growtbjgctions, the
total costof the GridSolar Project is less than th&l costof the MPRP. $eeGridSolar Supp.
Filing, at 26-27 (Sept. 8, 2009).) At more current amdemnealistic load growth levels and

based on the MPUC Staff Bench Analysis, tihtal costsof the GridSolar Project are less than

27 While CMP gave GridSolar low rankings on othatdas, such as “certainty,” those factors
merely reflect CMP’s bias and are not explainedulrstantiated, nor are they relevant to the
basic project purpose of “compliance” with federdiability standards.GridSolar 2d Supp.
Filing, at 6-8, Ex. 1.)
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even the MPRP at 8.5 percer@e€GridSolar 2d Supp. Filingat 14-28.) Further, when

GridSolar’'s additional benefits are included, sastthe costs of non-bulk power system grid

investments that are avoidable by the GridSolayeetdut not by the MPRP, the GridSolar

Project is substantially more cost effective —datfit would cost less than half the cost of the

MPRP at 8.5 percent (plus the cost of non-bulk paystem upgrades)G(idSolar Surrebuttal

Filing, at 48-51.)

In all GridSolar has demonstrated that with allgpdial costs included, the GridSolar

Project will cost 50 percent less than the MPRBYltang in a net present value savings to Maine

ratepayers of more than $300 million over the riéxyears. I¢.)

Cumulative Costs to Maine Ratepayers
With Treasury Grant
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(Comparison of GridSolar to the MPRP based on MFStkgf forecast of need. S&gidSolar

Surrebuttal Testat 51)
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D. The Falling Cost Curve of PV Solar Will Make thedSolar Project More Cost
Effective Over Time.

The GridSolar Project is designed to add capaditgn, where, if, and as needed. This
flexibility enables two key strategies that makedSolar far superior from an economic
perspective. First, investments can be timed tésaand scaled commensurate to demand —
which protects ratepayers from the risk of expemsivanded assets inherent in the MPRP and
which maximizes the time value of money for CMRitepayers. Second, for any given
situation, GridSolar can respond with the most edfetctive solution — be it efficiency, demand
response, or distributed renewable generationetyastorage and combustion backup.

Because GridSolar will build out distributed sdlaresponse to actual rather than
forecasted peak load growth, after more cost effeclutions are in place, it will be able to
take maximum advantage of the declining cost ctow®V solar. SeeDr. William Behrens
Surrebuttal Test at 4-6 (Feb. 2, 2010@GridSolar Brief,at 34-45;Fagan Surrebuttal Testat 51;
GridSolar 2d Supp. Filingt 14-17.) GridSolar’s cost estimate for 1-2 Mwund-mounted PV
solar array fields, which would be constructed esessary between 2010 and 2017, is $3.75 per
watt. GridSolar 2d Supp. Filingt 15.) Already, prices in Maine have fallen ppeximately
$4.75 per watt; and ground mount systems are exgéotcost $4.25 per wattBghrens
Surrebuttal Test at 4-6.) The Department of Energy forecastsgsriwill reach the GridSolar
estimate by 2012 and drop another $1 per watt &wtid of the decaddd(, at 16.) Moreover,
GridSolar’'s PV budget is entirely consistent witheaty similar long-term project proposed by
Southern California Edison and contained in the lemee Berkeley National Laboratories study

submitted by CMP in the MPRP proceeding@edGridSolar Brief at 36-45, 41.)
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E. The Gridsolar Project Will Not Impact Any Speciauatic Sites and Will Not
Have Any Adverse Environmental Consequences

The GridSolar project requires approximately 8 ager MW of installed capacity.
GridSolar has described a typical site as 2 MWitg@n approximately 16 acres, which — due
to the modular nature of solar — can be configimezhy way necessary to site the solar panels,
access routes, and shade buffers to avoid wetlavidseover, with the exception of steeply
facing north side slopes, Gridsolar can locate dgye within CMP’s defined areas of need
within approximately 2 miles of a distribution arstransmission circuit. Rough calculations
indicate that 5 million acres within CMP’s serviegritory satisfy these criteria, and of that
approximately 3.5 million acres are within CMP’dided areas of need for the MPRP. Maine is
rich in special aquatic sites with approximatelypEdcent of its surface area made up of NWI
wetlands?® Eliminating wetland locations from consideratlmnGridSolar would thus reduce
the available real estate from approximately 3.Bioniacres to 3.1 million acres.

Full build out of the GridSolar project in accordarwith CMP's original and inflated
estimate of need, GridSolar would require approxatyal 3,000 acres. Under a reduced needs
assessment, GridSolar’s land requirement is apprately half this number. In either event, the
GridSolar Project can be easily accomplished witlhmpacting any special aquatic sites.
Moreover, there are powerful environmental, ecomgmund technical reasons to do so since
construction in wetlands is inherently more difficuinore expensive, less stable, and less

desirable in every respect than avoiding wetlands.reasonable person seeks to construct

28 The NWI identified more than two million acreswétlands, covering 10.3% of the state’s
land area.%eeU.S. Fish and Wildlife Servicdlaine Wetland and Waters, Results of National
Wetland Inventoryat 10 (June 2007).
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anything in a wetland unless they have no goodradtere. GridSolar has nearly unlimited
alternatives to wetland construction.

Thus, by avoiding wetlands impacts, the GridSolajdet is presumptively less
environmentally damaging than the MPRP. 40 C.B.R30.10(A)(3). And, in fact, it would be.
GridSolar’s use of efficiency and renewable distrdal generation will displace marginal (i.e.
the most expensive) generation that would othermesdispatched on the grid. Since renewable
generation has no fuel and minimal operating casédyways bids into the grid at zero cost.
Therefore, marginal generation will always be afieisieled power plant and displacement of
such plants will result in reduced emissions okgt®use gasses and criteria air pollutants

compared to the MPRP.

F. The GridSolar Project Can Be Built Without Sigrafit Logistical Hurdles.

Finally, because it does not impact wetlands oewatiality, because it would
significantly reduce air pollution associated wptloduction of electricity, and because there are
minimal noise or other site impacts, the GridS@&easject would face fewer regulatory or other
logistical hurdles than other NTAs and even thaaNtPRP. GridSolar has sought an Order
from the MPUC directing CMP to enter into a contnatth GridSolar for the purposes of
implementing the GridSolar Project. But even fkatot definitive. Pursuant to state law, the
MPUC must accommodate environmental permittingsierss — including this LEDPA
determination — as part of the CPCN processe35-A M.R.S.A § 3132(6)-(8) (requiring
MPUC to revise or revisit CPCN determination if esgary to accommodate environmental

permitting conditions imposed under state LEDPAggad).
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In conclusion, as with the LaCapra NTA study, Gal#® has clearly demonstrated that
its project is practicable, more cost-effectived &8s environmentally damaging than the
MPRP. In effect, this converts the rebuttable pn@stion at 40 C.F.R. § 230.10(a)(3) into an
irrebuttable presumption. Because there are dipteublternatives that are practicable and less

environmentally damaging than the MPRP, the 40fpeapplication must be denied.

V. Transmission Alternatives

A. CMP’s Preferred Transmission Route is Not LEDPA

To the extent that the Corps reviews CMP’s pretetransmission solutions, we note
that here again, CMP’s proposed solution is not BBD CMP identified 37 possible route
combinations and then narrowed those down to & skbof northern and southern solutions
that fully met the project’s reliability purposesdaCMP’s principal objective of co-locating new
transmission along existing corridors\RPA App at 2-15, 2-16, and 2-21 to 2-22.) From that
list, “[o]ne northern alternative (the N4 altervaf) and one southern alternative (the S3
alternative) were quickly eliminated from CMP’s bys&s because of poor electrical
performance (i.e. they did not meet project need)tagh construction costs.ld(, at 2-16.)

That left eight practicable alternative routesgalvhich showed highly similar electrical
performance and cost ratings relative to the vargd overall scope and cost of the MPRI. (
at 2-18, Table 2-1.)

In the northern section, however, CMP selectederdlsb as LEDPA even though its
environmental review found that two alternativete® N-1 and N-2, would have lesser impacts
to aquatic resourcedd( at 2-21 to 2-22, Table 2-3.) CMP did not evemtdrjustify its choice

based on the fact that routes N-1 and N-2 wetgracticable. Rather, it states that these routes
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were “eliminated primarily on the basis of beingheically and economicallgsspracticable.”
(Id. at 2-21) (emphasis added). CMP further concdst did not eliminate any alternative
based on environmental factorisl.}

CMP has the test backwards. The requirement uhdeSection 404(b)(1) Guidelines is
not to select thenosteconomicallypracticable alternative but rather teastenvironmentally
damaging alternative among all practicable altéveat SeeSylvester v. U.S. Army Corps of
Engineers882 F.2d 407, 409 (9th Cir. 1989) (“an applicaantnot define a project in order to
preclude the existence of any alternative sitestlnsl make what is practicable appear
impracticable”);Greater Yellowstone Coalitior359 F.3d at 1270 (applicant cannot constrain the
Corps alternatives analysis by defining a projecppse in an overly narrow manner). By
limiting its review of alternatives to a single teu- even though its own analysis shows that
alternate routes are practicable and are lessa@magntally damaging — CMP has failed once
again to overcome the presumption in 40 C.F.R.GXHa)(3).

This results in yet a further flaw in the LaCapréaManalysis, which is based on CMP’s
proposed N5/SI ElIm backbone design, and which diccansider NTAs or hybrid transmission
and non-transmission solutions using the N-1 or &t@rnative routes.See NRPA Apmat 1, 9.)

Therefore, because it did not consider practicaliégnative transmission routes that are

less environmentally damaging, CMP failed to meeburden in this respect as well.

CONCLUSION

For the reasons above, GridSolar respectfully taaia that the Corps must find that the
MPRP is not the least environmentally damagingaédtieve and therefore, pursuant to 40 C.F.R.

8 230.10(a), the project is ineligible for a permit
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