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INTRODUCTION 
 

 
Over the last several years, Central Maine Power has mounted a statewide and regional 

campaign to win approval for its massive $1.5 billion Maine Power Reliability Program.  On the 

theory that the existing electric grid is inadequate to reliably meet anticipated growth in peak 

electric demand over the next decade, CMP is seeking approval to build almost 500 miles of new 

power lines and upgrades to 20 substations – making this one of the costliest, widest-ranging, 

and most environmentally damaging projects ever proposed in Maine. 

Separate from state and federal energy permitting reviews, which are ongoing, CMP must 

also obtain a site permit from the U.S. Army Corps of Engineers (“Corps”) for impacts to 

wetlands pursuant to Section 404 of the federal Clean Water Act.  The Corps cannot issue a 

wetlands fill permit unless the applicant can prove, by clear and convincing evidence, that there 

are no practicable alternatives to ensure the reliability of Maine’s electric system that would 

cause less damage to aquatic resources and to the environment.  40 C.F.R. § 230.10(a). 

There are two ways to provide reliability as Maine’s electric use grows.  Option one, the 

MPRP, is to expand the capacity of the existing grid by adding more high-voltage lines so that at 

periods of peak demand CMP can transfer more power from remote generating stations to load 

centers in Maine’s cities and towns.  Option two, the non-transmission alternative, is to reduce 

the need for additional peak transmission capacity by either reducing electric use through 

conservation and efficiency and shifting demand to off-peak periods, or by storing and 

generating power locally, proximate to demand and without the need for additional long-distance 

transmission.   

To determine which option is the least environmentally damaging practicable alternative 

(“LEDPA”) requires accurate electric sales forecasts and an understanding of reliability planning 
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assumptions.  CMP, however, failed to provide its transmission Needs Analysis justifying the 

MPRP and thus has failed, per se, to meet its burden under 40 C.F.R. § 230.10(a).  If CMP had 

provided the Needs Analysis, it would be immediately clear that its forecast of peak electrical 

demand is grossly inflated and that it used unreasonable planning assumptions.  As the Maine 

Public Utilities Commission Staff concluded last year, the effect of those errors is to 

substantially overstate and accelerate the need for the MPRP.  Because it is not fully needed, the 

Corps cannot meaningfully evaluate the MPRP or compare alternatives.  Therefore, the 

application should be denied.  

Second, even if the Corps assumed a need for the full project, CMP has failed to meet its 

burden to prove that the MPRP is the least environmentally damaging alternative.  CMP’s 

alternatives analysis acknowledges that non-transmission solutions can provide equivalent 

reliability as the MPRP at any level of need.  CMP reviewed a limited set of non-transmission 

solutions, which it dismissed as impracticable based on cost. But CMP did not compare full 

project costs.  Rather it looked at costs to Maine ratepayers only – effectively comparing only 8.5 

percent of the cost of the MPRP to 100 percent of the cost of the non-transmission alternatives it 

reviewed.  Once this is corrected, these non-transmission alternatives are in fact far cheaper and, 

therefore, better meet the project purpose of reliable and affordable electric service than does the 

MPRP.  In addition, there are no technical, environmental, or logistical issues that make these 

non-transmission alternatives impracticable.   Thus, CMP’s application not only fails to meet its 

burden under 40 C.F.R. § 230.10(a), it actually proves the opposite – that the non-transmission 

alternatives it reviewed can meet the MPRP’s reliability purposes at lower cost and with less 

environmental impact. 
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Third, CMP’s alternatives analysis does not provide a complete picture of non-

transmission alternatives to the MPRP.  CMP’s alternatives analysis is based on original Needs 

Assessment for the MPRP and failed to reassess technical capacity, cost and other issues in light 

of subsequent and substantial revisions to peak load forecasts.  Additionally, CMP ignored 

certain economic benefits of non-transmission solutions and failed to evaluate several 

presumptively available non-transmission alternatives, including battery storage, photovoltaic 

solar, smart grid tools, increased demand response resources, the ability of the market to provide 

alternative solutions (the so-called “Gap RFP” process), and hybrid combinations of both 

transmission and non-transmission alternatives.  These omissions, individually and collectively, 

constitute yet another failure by CMP to meet its burden under 40 C.F.R. § 230.10(a), and 

provide alternate grounds to deny its permit application.  

Fourth, even if CMP could cure the many legal and factual flaws in its application, it 

would still not be eligible for a 404 permit because GridSolar has presented a practicable 

alternative that is less environmentally damaging.  The GridSolar project combines the best 

attributes of the various non-transmission alternatives, including distributed photovoltaic solar 

generation, efficiency, demand response, battery storage, and the smart grid.  As detailed in 

several documents submitted for the record, the GridSolar Project can provide the same or better 

grid reliability at less cost than the MPRP, with no impacts to wetlands and with less 

environmental damage overall.  Accordingly, the MPRP is not LEDPA and is not permittable. 

Fifth, even CMP’s preferred transmission solution is not the least environmentally 

damaging of the available and practicable transmission routes.  CMP found four northern 

transmission routes that were practicable and which had similar electrical performance and cost 
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ratings.  CMP selected alternative N5, yet its own data shows that two other northern alternatives 

would cause less environmental damage.  Thus, it cannot be permitted. 

In summary, no matter how you look at it – based on need for the project, or the 

adequacy of CMP’s alternatives review, or the availability of less environmentally damaging non 

transmission alternatives, or the availability of less environmentally damaging transmission 

alternatives – CMP’s application for a Section 404 permit utterly fails to meet the federal 

requirements at 40 C.F.R. § 230.10(a) and, therefore, must be denied. 

 
STATUTORY AND REGULATORY FRAMEWORK 

 

“Congress enacted the Clean Water Act to ‘restore and maintain the chemical, physical, 

and biological integrity of the Nation’s waters.’”  Town of Norfolk v. U.S. Army Corps of 

Engineers, 968 F.2d 1438, 1445 (1st Cir. 1992) (quoting 33 U.S.C. § 1251(a)).  Section 301 of 

the Act (“CWA”) prohibits discharge of pollutants, including dredged or fill materials, into 

navigable waters unless authorized by a permit.  33 U.S.C. §§ 1311(a), 1362(6).  Navigable 

waters includes all “waters of the United States,” id. at 1362(7), including adjacent and 

interconnected wetlands.  40 C.F.R. § 230.3(s)(7).  

Section 404 of the CWA authorizes the Corps to issue or deny permits for the discharge 

of dredged and fill materials at specified disposal sites. 33 U.S.C. § 1344(a).  Before issuing a 

permit, the Corps must ensure that the proposed action complies with CWA Section 404(b)(1) 

Guidelines issued by the Environmental Protection Agency (“EPA”) in conjunction with the 

Secretary of the Army. Id. § 1344(b)(1); see also 33 C.F.R. § 320.4(a)(1).   

The 404(b)(1) guidelines provide that: 

[N]o discharge of dredged or fill material shall be permitted if there is a practicable 
alternative to the proposed discharge which would have less adverse impact on the 
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aquatic ecosystem, so long as the alternative does not have other significant adverse 
environmental consequences. 

 

40 C.F.R. § 230.10(a) (known as the less environmentally damaging practicable alternative, or 

“LEDPA”, standard).  The review of practicable alternatives must include, at a minimum, 

activities which do not involve a discharge of dredged or fill materials into the navigable waters.  

Id. at § 230.10(a)(1)(i).  “An alternative is practicable if it is available and capable of being done 

after taking into consideration cost, existing technology, and logistics in light of overall project 

purposes.” Id. § 230.10(a)(2).   

For activities that involve filling of special aquatic sites such as wetlands but which are 

not water dependent, there is a dual presumption that (1) “practicable alternatives that do not 

impact special aquatic sites are presumed to be available, unless clearly demonstrated 

otherwise.” id. at 230.10(a)(3); and (2)  that such alternatives “are presumed to have less adverse 

impact on the aquatic ecosystem, unless clearly demonstrated otherwise.” Id.  

The courts have held that “this presumption of practicable alternatives is very strong,” 

Northwest Bypass Group v. U.S. Army Corps of Engineers, 552 F.Supp. 2d 97, 108 (D.N.H. 

2008), and that “the Corps may not issue a § 404 permit unless the applicant, ‘with independent 

verification by the Corps, provides detailed, clear and convincing evidence proving’ that an 

alternative with less adverse impact is ‘impracticable’”.  Greater Yellowstone Coal. v. Flowers, 

359 F.3d 1257, 1269 (10th Cir. 2004) (emphasis in original)(quoting Utahns for Better Transp. v. 

U.S. Dept of Transp., 305 F.3d 1152, 1186-87 (10th Cir. 2003).  See also id. 359 F.3d at 1270 

(collecting cases regarding applicant’s burden); EPA, Guidelines for Specification of Disposal 

Sites for Dredged or Fill Material, 45 Fed. Reg. 85336, 85339 (Dec. 24, 1980) (dual 

presumption imposes responsibility on applicant  “to persuade the permitting authority that both 
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of these presumptions have clearly been rebutted in order to pass the alternatives portion of these 

guidelines”).  An applicant that fails to provide sufficient information to determine that a 

presumptively practicable alternative is in fact impracticable fails to meet their burden and is 

ineligible for a fill permit.  Bersani v. Robichaud, 850 F.2d 36, 42 (2d Cir. 1988); see also EPA 

& Corps of Engineers, Memorandum: Appropriate Level of Analysis Required for Evaluating 

Compliance with the Section 404(b)(1) Guidelines Alternatives Requirements, at 3(b) (Jan. 12, 

2009) (same). 

In keeping with the national policy of no net loss of wetlands, the examination of 

practicable alternatives must occur prior to and without consideration of mitigation or wetlands 

compensation.  See 45 Fed. Reg. at 85340 (“the Guidelines always prohibit discharges where 

there is a practicable, less damaging alternative…. These waters form a priceless mosaic.  Thus, 

if destruction of an area of waters of the United States may reasonably be avoided, it should be 

avoided”); see also Alameda Water & Sanitation Dist. v. Reilley, 930 F. Supp. 486 (D. Colo 

1996) (noting Corps’ agreement with EPA “sequencing” policy to first avoid and then mitigate 

wetlands impacts); Great Rivers Habitat Alliance v. U.S. Army Corps of Engineers, 437 F.Supp. 

2d 1019, 1031 n. 23 (E.D.Mo. 2006); 40 C.F.R. § 230.5(c).  

 

SCOPE OF ANALYSIS 
 

The level of analysis required by the Corps to determine which alternatives are 

practicable is greatest in cases involving very large scope and cost.  EPA & Corps of Engineers, 

Memorandum: Appropriate Level of Analysis Required for Evaluating Compliance with the 

Section 404(b)(1) Guidelines Alternatives Requirements, at 3(b).  Pursuant to both the Clean 

Water Act and the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4331 et seq., the 
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Corps must take a “hard look” at the proposed project, alternatives, and impacts.  Kleppe v. 

Sierra Club, 427 U.S. 390, 410 n. 21 (1976); 45 Fed. Reg. at 85339.  The hard look doctrine 

requires the permitting agency to “set forth sufficient information for the general public to make 

an informed evaluation, and for the decisionmaker to consider fully the environmental factors 

involved and to make a reasoned decision after balancing the risks of harm to the environment 

against the benefits to be derived from the proposed action.” Sierra Club v. U.S. Army Corps of 

Eng., 701 F. 2d 1011, 1029  (2d Cir. 1983) (quotations and citations omitted).  The Corps review 

must ensure “the integrity of the process of decision by giving assurance that stubborn problems 

or serious criticisms have not been ‘swept under the rug.’” Id. (citing Silva v. Lynn, 482 F.2d 

1282, 1285 (1st Cir. 1973)).  “[W]here comments from responsible experts . . .  disclose new or 

conflicting data or opinions . . .  these comments may not simply be ignored. There must be good 

faith, reasoned analysis in response.”  Silva, 482 F.2d at 1285.  See also Alliance to Save the 

Mattaponi v. U.S. Army Corps of Engineers, 606 F. Supp. 2d 121, 130 (D.D.C. 2009) (LEDPA 

review requires the Corps to “explain fully, based [on] an analysis adequate to the task, why 

other alternatives are either impracticable or more damaging”.) 

 

ARGUMENT 
 

 
I. CMP HAS FAILED TO SHOW A NEED FOR THE FULL MPRP. 

 

The MPRP is one of the largest and most expensive construction projects ever proposed 

in Maine.  As proposed, it would cost an estimated $1.5 billion and involve construction of 

almost 500 miles of new 345 kV and 115 kV power lines, expansion of 350 miles of power line 

corridors, and upgrades to 20 substations.  Initial estimates have predicted temporary and 
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permanent impacts, including both fill and conversion of wetlands cover types, to approximately 

500 acres of wetlands (Army Corps of Engineers, MPRP Public Notice No. NAE-2008-03017, at 

4 (Nov. 20, 2009)), making the MPRP one of the more environmentally damaging projects ever 

to seek a Section 404 permit in Maine.  

Since the LEDPA determination is predicated on the ability of alternatives to fulfill a 

project’s basic purpose, the Corps’ review must start by analyzing the purpose and need for the 

MPRP.  The purpose of the MPRP as defined by CMP is to ensure that the bulk power electric 

transmission system in CMP’s service territory remains in compliance with “federally mandated 

transmission system standards” and that service on the non-bulk power system is also “safe, cost-

effective, and reliable.” (CMP, NRPA Application – Maine Power Reliability Program, 

Alternatives Analysis, at 2-2 (June 2009) (hereinafter as “NRPA App.”))  In order to evaluate the 

reliability of its existing system, CMP conducted a ten-year system Needs Assessment based on 

its fall 2006 electricity sales forecast.  (Id. at 2-2 to 2-7; see also LaCapra Associates, Non-

Transmission Alternatives Assessment and Economic Evaluation of the Maine Power Reliability 

Program, at 21 (July 1, 2008) (hereinafter as “LaCapra”.))1  The MPRP is CMP’s recommended 

solution to upgrade its system to reliably meet the future peak loads identified in that assessment, 

which CMP contends will trigger the need for new transmission infrastructure no later than the 

summer of 2012. (NRPA App., at 2-7.)   

Thus, to evaluate practicable alternatives to the MPRP, the Corps must have a clear 

understanding of the level and year of need for additional transmission capacity in each region 

where a need was identified.  CMP, unfortunately, did not provide the Needs Assessment as part 

��������������������������������������������������������
1  The LaCapra NTA analysis, which was omitted from CMP’s Section 404 application, was 
submitted for inclusion in the record in GridSolar’s Feb. 9, 2010 filing as Exhibit 2. 
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of its Section 404 application.  This omission – which is particularly egregious in light of the 

enormous controversy surrounding the assessment – prohibits independent verification of need 

by the Corps and therefore constitutes a failure, per se, to meet its burden under 40 C.F.R. § 

230.10(a)(3).  Greater Yellowstone Coal, 359 F.3d at 1269.2 

If CMP had provided the MPRP Needs Assessment, it would immediately be clear that it 

is flawed and unreliable.  First, the Needs Assessment is based on load forecasts that grossly 

overstate future peak demand and accelerate the year in which new capacity appears to be 

needed.  Second, the Needs Assessment uses unreasonable planning assumptions that further 

exaggerate and accelerate the apparent need for new transmission capacity. 

 

A. By Inflating its Peak Demand Forecast, CMP Has Overestimated the Need For 
The MPRP By As Much As 50 Percent and Accelerated the Year of Need by 10 
Years. 

 

The Maine Public Utilities Commission (“MPUC”) Staff conducted an intensive review 

of the MPRP Needs Assessment in 2009 and concluded that “reliability standards can be met by 

substantially less investment than the full MPRP proposed by CMP.” (MPUC Staff, Bench 

Analysis, at 3 (Oct. 26, 2009), hereinafter as “Bench Analysis”.)  In particular, the MPUC staff 

concluded that CMP’s use inflated load forecasts “render the MPRP [Needs Assessment] 

questionable at best.”  Id. at 14.  “Because load levels are a significant driver for transmission 

need, the use of excessively high loads in the MPRP [Needs Assessment] is likely to overstate 

the level and accelerate the timing for transmission investment.”  (Id. at 15.) 

��������������������������������������������������������
2   CMP appears to be relying instead upon the pending determination of “public need” by the 
Maine Public Utilities Commission (NRPA App. at 2-8), but even that determination, when 
rendered, will require submittal to and independent verification by the Corps. 
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In fact, in the three years since the 2006 forecast, CMP has revised its peak load forecast 

three separate times.  On each occasion, actual loads came in lower than CMP forecasted the 

year before, forcing CMP to repeatedly drop its forecasts.  As shown in the charts below, the 

MPRP Needs Assessment is now off by 16% to 21%, and the gap is widening.  For example, 

CMP’s 2006 forecast projected a 2009 summer peak load of 1,885 MW adjusted for 90/10 

weather conditions.  Actual peak load experienced in 2009, on a 90/10 basis, was 1,625.5 MW, 

which is 260 MW or 16% below the initial load levels on which the MPRP is based. (See Bench 

Analysis, at 17; GridSolar, GridSolar 2d Supp. Filing, at 7-13 (Oct. 27, 2009).)   

 

(GridSolar 2d Supp. Filing, at 11.)  

 MPUC Staff has re-calculated peak load forecasts for the MPRP using 2009 actual loads 

as a baseline and applying ISO-NE’s growth rate for Maine of 1.3%.  (Bench Analysis, at 12-17.)  

The results show a significantly lower level of need in every year modeled.  By 2016 (the final 

year in the original MRPR year ten year forecast period) loads would be 382 MW, or 21.5% 

below CMP’s original forecast – and 48 MW less than CMP’s original forecast for 2007 (MPRP 
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year one).  Overall, the MPUC staff concluded that, “CMP’s 2006 Forecast, the basis for the 

MPRP analysis, accelerated transmission needs by approximately ten years by over-forecasting 

load.”  (Id., at 17.)   

 

(Id.) 

Even CMP’s most recent forecast, issued in the Fall 2009, became out-of-date the 

moment it was issued.  In large part, this is because the CMP load forecast is tied to an economic 
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forecast prepared by Global Insight for the second quarter of 2009 estimating economic growth 

at 3.6%.  Since then, the U.S. government revised its own forecast from 3.5% to 2.8% growth, 

and subsequently to 2.2%.  Many experts are now looking for the recession to be longer and 

more drawn out than previously forecast, with slow recovery in Maine, beginning in 2013.3 

As noted earlier, ISO-NE and the MPUC staff use a Maine combined growth rate for 

peak electric demand of 1.3%.  (Id., at 15.)  However, economic trends are highly uneven in 

Maine.  As CMP’s service center forecasts from 2006 show, with existing energy efficiency 

programs factored in, CMP expects no or minimal growth in electric sales in several MPRP 

regions. (See GDS Associates, MPRP Electric Energy Efficiency and Demand Response 

Potential Study, at 17 table 3-4 (Feb. 2008)).4 

The change in electric forecasts cannot be dismissed as a short-term anomaly caused by 

the recession.  Rather, it likely reflects fundamental structural changes to the economies of 

Maine and New England due to permanent loss of significant manufacturing,  (see Industrial 

Energy Consumers Group (“IECG”), Brief of IECG, at 10-11 (March 16, 2010)), and to 

significant increases in energy efficiency and demand response resources.  (See Office of the 

Public Advocate (“OPA”), Brief of the Public Advocate, at 15-18 (March 12, 2010)).   

Moreover, it is not just the MPRP that is being impacted.  As the New York Times 

recently reported, the $1.8 billion, 276-mile Potomac-Appalachian Transmission Highline 

(PATH) project planned to link generators in West Virgina with load in Maryland was recently 

��������������������������������������������������������
3   Susan M. Cover, Predictions Already Look Grim for Next Budget Cycle, Portland Press 
Herald (March 28, 2010)  (Economist Charles Colgan, chairman of the state's Consensus 
Economic Forecasting Commission, doesn't expect the state economy to start growing again until 
2013), in Appendix A. 
 
4  The GDS report is included as Appendix A in CMP’s NRPA App.  
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put on hold due to “a weak economy and a growing energy conservation movement.”5  So also 

was the $1.2 billion Delaware, Maryland, Virginia Mid-Atlantic Power Pathway.6  In California, 

the Renewable Energy Transmission Initiative (“RETI”) recently concluded that as much as two-

thirds of the proposed 13-line, $15.7 billion RETI project will not be needed due to projections 

that falling prices will enable distributed solar generation to provide two thirds of projected 

demand without the need for new transmission.7 

 

In summary, it is beyond dispute that the load forecasts used by CMP in its Needs 

Assessment for the MPRP are grossly inflated and unreliable.  Further, since the lowered MPUC 

Staff forecasts and the most recently issued CMP forecasts do not incorporate significant 

downward revisions in the condition of the U.S. economy, regional variances in the Maine 

economy, and increased use of efficiency, demand response and distributed generation, even 

these are out-of-date and cannot be used by the Corps as any indication of the “need” for the 

MPRP in each project region. 

 

B. The MPRP Needs Assessment Uses Unreasonable Planning Assumptions That 
Further Exaggerate and Accelerate the Apparent Need for New Transmission 
Capacity. 

 

The other major flaw in CMP’s Needs Assessment is its use of planning assumptions that 

are unreasonable and go beyond the requirements of federal reliability standards.   As the MPUC 

��������������������������������������������������������
5   Peter Behr, Energy Conservation Helps Stymie a Major Transmission Line, N.Y. Times (Jan. 
6, 2010), in Appendix A. 
 
6   Arron Nathans, Lower Energy Projections Put Brakes on Power Lines, Delaware Online (Jan. 
24, 2010), in Appendix A. 
 
7   Todd Woody, Solar’s Rapid Evolution Makes Energy Planners Rethink the Grid, Grist (Nov. 
17, 2009), in Appendix A. 
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Staff concluded, this further “overstates and accelerates the need for transmission system 

investment . . . in excess of what is required to meet basic reliability needs . . . .”  (Bench 

Analysis, at 2.)   

Errors and unreasonable assumptions in the MPRP Needs Analysis include: 

·  Peak Load forecast based on 90/10 weather conditions instead of 50/50 weather 
conditions; 

·  Load forecasts that incorporate contract maximum loads for large paper 
companies rather than the coincident peak methodology used for all other 
customers;  

·  Treatment of generating facilities with multiple generators as a single “generator”, 
an approach that exaggerates threats of outages; 

·  Assuming simultaneous outages of two major generating facilities in a region 
during peak load conditions; 

·  Overly stringent thermal and voltage limits;  

·  Underestimating Maine’s energy efficiency programs;8 and 

·  Arbitrary exclusion of existing demand resources, including even demand 
response resources that have cleared the Independent System Operator of New 
England (“ISO-NE”) forward capacity market, from the needs assessments.  

These issues are thoroughly addressed by the MPUC Staff Bench Analysis and by intervenors in 

the MPUC proceedings, and we incorporate those analyses by reference here.9 

Each of these factors taken alone pushes the limits of reasonableness; the compounding 

effect of all of them is to posit conditions on the bulk power system that are well beyond extreme 

��������������������������������������������������������
8   See Tux Turkel, Maine putting its energy behind efficiency project, Portland Press Herald, 
April 6, 2010 (Efficiency Maine Trust’s triennial plan targets largest in nation reduction of 
electrical use by one-third over the next decade), in Appendix A; Efficiency Maine Trust, Draft 
Triennial Plan of the Efficiency Maine Trust, 2011-2013 (April 5, 2010) available at 
http://www.efficiencymainetrust.org/docs/TriPlan_Final_Draft_100405.pdf.  
 
9   See MPUC, Bench Analysis; Brief of IECG; Brief of the Public Advocate; GridSolar, Brief of 
GridSolar (March 12, 2010). 
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and therefore well beyond reasonable planning assumptions. As a consequence, use of these 

factors – combined with inflated peak load forecasts - further exaggerates the amount of 

transmission investment necessary to ensure compliance with federal reliability standards on the 

bulk power system and accelerates forward the year of need, i.e., the year in which investments 

must be made. 

CMP’s 2007 Needs Assessment is so deeply flawed that an entirely new analysis is 

required. This will have enormous consequences with respect to the scale of the ultimate 

transmission solution.  The MPUC Staff recommendation, for example, would cut the scope of 

the MPRP in half – to a $667 million project – and would push out the year of need for certain 

project components 10 to 20 years into the future.  (Bench Analysis, at 5, 37.)10  More 

importantly, for purposes of the Corps’ LEDPA review, revision of the MPRP Needs Assessment 

will completely redefine the scope and timing of the need for non-transmission alternatives, 

which will require an entirely new LEDPA analysis.  

Until and unless these gaps are fixed, the Corps cannot meaningfully review the MPRP or 

any alternatives to the standards required by the CWA and NEPA and should therefore deny 

CMP’s application for a 404 permit.  

 

II.  THE LACAPRA STUDY OF NON TRANSMISSION ALTERNATIVES IS 
INSUFFICIENT TO MEET CMP’S BURDEN UNDER 40 C.F.R. § 230.10(a)(3) 
AND IN FACT SHOWS THAT THE MPRP IS NOT LEDPA. 

 

��������������������������������������������������������
10 The redacted Bench Analysis reveals that the staff scenario one would reduce the scope of the 
project to $667 million and would eliminate certain project components as “not needed within a 
reasonable planning horizon.” (Bench Analysis, at 5, 36-37.)  The confidential version specifies 
the staff’s estimates of need and timing, component by component.  As noted in our Feb. 9, 2010 
comments, we believe that in order to fulfill its obligation under the 403(b)(1) Guidelines, the 
Corps must be allowed to review this and related confidential information.  
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The second fatal flaw in CMP’s application is its review of non-transmission alternatives 

(“NTA”).  CMP’s alternatives analysis in its NRPA Application and the underlying LaCapra 

NTA study not only fail to meet CMP’s burden to show that the MPRP is the least 

environmentally damaging alternative but in fact prove the opposite - that there are practicable 

alternatives that are more cost effective and less environmentally damaging.   

 

A. The MPRP is not water dependent; therefore the burden at 40 C.F.R. § 
230.10(a)(3) applies. 

 

When an activity does not require access or proximity to, or siting within a special 

aquatic site to fulfill its basic purpose, it is deemed “not water dependent.”  40 C.F.R. § 

230.10(a)(3).  Improving the reliability of the electric grid does not inherently require access or 

proximity to, or siting in, wetlands.  Additionally, as noted by CMP’s own non-transmission 

analysis, reliability can be provided in ways that have no wetlands footprint or impact, such as 

efficiency, demand management or distributed generation.  (LaCapra, at 13-16).  Therefore, 

because the MPRP is not water dependent, the dual presumption in 40 C.F.R. § 230.10(a)(3) 

applies – i.e., the Corps must presume that LEDPAs are available and that alternatives will have 

less adverse environmental impact on the aquatic ecosystem than the MPRP. 

To overcome this burden, CMP must produce, with independent verification by the 

Corps,  “detailed, clear and convincing evidence proving’ that an alternative with less adverse 

impact is ‘impracticable’”.  Greater Yellowstone Coal., 359 F.3d at 1269  (emphasis in original). 

As detailed below, CMP has failed to meet its burden. 

 

B. The LaCapra Non-Transmission Alternatives Report Confirms That Alternatives 
That Reduce Load on Existing Transmission Infrastructure Can Meet the MPRP’s 
Basic Purpose As Effectively As Adding New Transmission Capacity. 
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CMP retained LaCapra Associates to perform a study of non-transmission alternatives to 

the MPRP as required under Maine law.   See 35-A M.R.S.A § 3132(2-C).  The results of this 

study also provide the sole basis for CMP’s review of non-transmission alternatives in its 

application for a 404 permit from the Corps.  (NRPA App., at 2-22.) 

As described in the LaCapra report, NTAs can meet the MPRP’s overall purpose of 

resolving reliability criteria violations by “removing load off of the transmission system to a 

level that the existing system can sustain.”11  (LaCapra, at 79; see also id. at 13-16.)  There are 

three basic ways to remove load: (1) make end uses more efficient, (2) manage demand to shift 

load to non-peak periods, or (3) add storage or generation locally.  (Id. at 13-16). 

LaCapra’s analysis starts by developing “the size, timing and location of NTA portfolios 

that can effectively serve as alternatives to investments in new transmission facilities.”  (Id. at 

37.)  This process included two steps: “(1) Identify potential resources that can be deployed to 

eliminate or defer the need for transmission upgrades and (2) Assemble combinations or 

portfolios of NTAs that provide comparable resolution of reliability as the transmission solution 

[the MPRP].” (Id. at 37.) 

 Among the resources LaCapra examined were: 

·  Energy Efficiency (EE) 
·  Demand Response (DR) 
·  Combustion Turbines (CT) – aero-derivative: (3 MW to 100 MW) 
·  Combustion Turbines – heavy duty: (5 MW to 100 MW) 
·  Combined Cycle: (25 MW to 400 MW) 
·  Diesel engine generators: (0.5 MW to 2 MW) 
·  Internal combustion engines (ICE) generators: (0.3 MW to 3 MW) 
·  Combined heat & power (CHP) plants: (2 MW to 10 MW)\ 
·  Biomass plants – stoker feed (BIO-ST): (10 MW to 25 MW) 
·  Biomass plants – fluidized bed (BIO-FB): (10 MW to 25 MW) 

��������������������������������������������������������
11  The effectiveness of NTAs can also be enhanced by or by adding additional transmission 
support within existing substations, such as capacitors that provide local reactive supplies or 
VARs. (LaCapra, at 79.) 
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·  Fuel cells: (0.25 MW to 2 MW) 
·  Micro-turbine generators: (0.3 MW to .35 MW) 
·  Integrated gasification combined-cycle plants (IGCC): (500 MW to 600 MW) 
·  Wind – onshore: (1.5 MW) 
·  Wind – off-shore: (3MW) 
·  Photovoltaic Solar (PV): (0.1 MW) 
·  Battery storage systems: (100 MW) 

 
(Id.)  LaCapra discarded some of these as not suitable.  “For example, we did not include wind 

resource options because they are not dispatchable and may not be generating the needed 

capacity at the time of the peak demand on the transmission system.” (Id. at 39.)  LaCapra also 

discarded integrated gasification combined-cycle plants, since they were too large and too 

expensive.  Similarly, LaCapra discarded battery storage units on the basis that it believed them 

to be “technologically immature and also very expensive” and discarded fuel cells, PV solar and 

micro-turbines on the basis that it believed them to be “too small and would require a large 

number of units to meet the NTA needs.” (Id.) 

 In all, LaCapra identified “four different combinations of NTAs that would effectively 

serve to address the identified reliability concerns.” (Id. at 2.)  LaCapra refers to these 

combinations of resources as “Alternative Resource Configurations” or “ARCs”.  While each is 

composed of different NTAs and in different combinations, they all share one very important 

common characteristic – each ARC meets the project purposes as effectively as the MPRP.  In 

this respect, each ARC is a technically and logistically practicable alternative to the MPRP. 

 In fact, LaCapra determined that NTA options represented a better solution than the 

MPRP in the South Portland Loop sub-region: 

The South Portland Loop sub-region did not exhibit a need to resolve reliability concerns 
until 2016.  Because the year of need is eight years into the future, the societal costs for 
ARC 3 and ARC 1 were both lower than the transmission solution.  The LaCapra 
Associates report concludes that ARC 3 in the South Portland Loop area was an attractive 
choice.  
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(Id. at 6.)  Based on the availability of this NTA, CMP dropped the South Portland region from 

the MPRP. (NRPA App. at 2-23.)  

 Thus, as documented by CMP’s own consultant, it’s clear that non-transmission 

alternatives can fully and effectively meet the MPRP’s basic purpose by reducing load on 

existing transmission infrastructure sufficiently to meet federal reliability standards.  Notably, 

LaCapra assessed NTAs based solely upon CMP’s inflated Needs Assessment.  (LaCapra, at 17.)  

Reducing or deferring need will only tend to make these and other NTAs more viable.  

 

C. Contrary to Claims by CMP, the LaCapra NTAs Are Practicable and Are Less 
Environmentally Damaging Than the MPRP. 

 

While CMP accepted LaCapra’s NTA solution for the South Portland loop, it rejected all 

other NTA configurations for the rest of the MPRP as impracticable.  For the reasons explained 

below, the Corps should find that this determination is in error and fails to meet the applicant’s 

burden under 40 C.F.R. § 230.10(a)(3).  See Alliance to Save the Mattaponi, 606 F. Supp. 2d at 

130 (before determining that a proposal is LEDPA, the Corps “must explain fully, based [on] an 

analysis adequate to the task, why other alternatives are either impracticable or more 

damaging”.)  

 

1. CMP’s determination that NTAs were economically impracticable is 
arbitrary and capricious because it did not compare transmission and 
non-transmission solutions on an equal basis. 
 

CMP’s primary justification for dismissing the NTA solutions as impracticable is based 

on the costs to Maine ratepayers rather than total project costs. (See NRPA App., at 2-25 

(rejecting NTAs based on “societal costs for Mainers” and “expenditures expected to be borne by 
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Maine ratepayers”); LaCapra, at 2, 46  (applying “societal costs to Maine ratepayers” as the lead 

parameter in its economic modeling.))12   

As calculated by LaCapra, the societal cost to Maine ratepayers of the transmission 

solution, on a net present value basis for the 20-year period, 2008-2027, was $11,871 million.13  

By comparison, the lowest cost among the four non-transmission options – NTA with Static 

VAR (v.1) – was $12,039 million, or $168 million more than the MPRP.  This represents a 

difference of only 1.4%.14  (LaCapra, at 4 and App. F at 79, 81.)  

However, LaCapra did not compare the costs of the MPRP and the NTAs equally.   In 

estimating capital expenditures for the MPRP, LaCapra included only that portion funded by 

Maine ratepayers (then $104.4 million) out of the total MPRP project cost (then $1,324.3 

million). (Id.)  This understates the real costs of the MPRP by about 91.5% (then $1,221 

million).  In contrast, LaCapra assumed that Maine ratepayers would pay 100 percent of the cost 

of NTAs.  (Id.)  Thus, LaCapra’s economic model does not compare alternatives on a one-to-one 

basis, but rather it compared 8.5% of the cost of the MPRP to 100% of the cost of the NTAs. 

��������������������������������������������������������
12  Four of the five economic criteria in the LaCapra analysis are based on cost to Maine 
ratepayers rather than total project costs.  Those are: (1) societal cost to Maine ratepayers, (2) 
illustrative rate impacts (to Maine ratepayers) in 2017, (3) effects on Maine Locational Marginal 
Prices in 2017, and (4) the level of capital expenditures (by Maine ratepayers) required for each 
scenario from 2008 to 2027.  (LaCapra, at 2-3.)  The fifth criterion, net energy revenues to 
Maine generators, found less than a 0.01% difference among the alternatives. (Id.) 
 
13  In order to compare the costs of the MPRP, which includes transmission components only 
(i.e. expenses), with the cost of non-transmission alternatives, which include generation and 
equipment (i.e. income and expenses), LaCapra evaluated costs to ratepayers over time.  See 
Appendix B.  
 
14  Even if CMP’s use of socialized (i.e. partial project) costs were allowable under the Clean 
Water Act, a marginal price difference of 1.4 percent is not by itself sufficient to end the Section 
404 alternatives analysis. See 45 Fed. Reg. at 85339 (“The mere fact that an alternative may cost 
somewhat more does not necessarily mean it is not practicable.”).   
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If the comparison were made on an equal basis, the total cost of the MPRP, on a net 

present value basis for the 20-year period, would be $12.713 billion, which equates to $674 

million more than the cost of the most cost effective LaCapra NTA. (See Appendix B, Corrected 

Cost Comparison of the MPRP and LaCapra NTAs.)  Thus, in terms of overall costs, the 

LaCapra NTAs are in fact substantially less expensive than the MPRP.  

CMP’s use of partial project costs – i.e., cost to Maine ratepayers only – is neither 

accurate (see infra, Section III.C), nor relevant.  The 404(b)(1) Guidelines require consideration 

of “overall” project costs.  See 45 Fed Reg. at 85339 (the practicability determination requires 

consideration of the “overall scope/cost of the proposed project”)(emphasis added); EPA, 

Memorandum: Appropriate Level of Analysis Required for Evaluating Compliance with the 

Section 404(b)(1) Guidelines Alternatives Requirements, at 3(b) (same; noting that replacement 

of the term “economic” with the term “cost” in the final rule was intended to focus analysis on 

overall project cost rather than immaterial factors such as an applicant’s financial standing, 

investment, or market share). Accordingly, CMP’s economic modeling must be rejected and, 

baring a fair comparison between the MPRP and NTAs based on total cost, its permit application 

must be denied.  Indeed, consideration of anything other than overall project costs would 

effectively cede federal wetlands jurisdiction and national wetlands policy to one state’s narrow 

economic interest – while arbitrarily ignoring costs to other states.  Both notions are wholly 

antithetical to the Corps’ federal stature and to Congressional intent in the Clean Water Act.  

Similarly, such an arbitrary and biased economic model utterly fails to meet the requirements of 

NEPA.  Silva, 482 F.2d at 1285. 
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Thus, for the reasons above, the Corps should determine that, based on overall project 

costs, the LaCapra NTAs are far less expensive – and therefore are far better suited to CMP’s 

stated project purpose of reliable and cost effective service – than the MPRP. 

 

2. CMP also failed to prove that the LaCapra NTAs are not practicable 
based on logistical, technical, or environmental screening criteria. 
 

Separate from the cost to Maine ratepayers, CMP also concluded that the LaCapra NTAs 

were impracticable for five other reasons, including that: 

·  Development of NTAs required other parties to permit, construct, and operate 
local generating facilities; 
 

·  Use of gas-fired generation is contrary to Maine energy policies seeking to reduce 
dependence upon natural gas and to reduce reliance upon foreign and carbon 
intensive fossil fuels; 
 

·  New fossil-fuel based local generation would increase air pollution, including 
sulfur dioxide (SO2) and nitrogen oxide (NOx); 
 

·  New local generation “can generally be expected” to affect up to 10 acres each 
which “could” cause substantial siting issues and “could” impact wetlands; and  

 
·  CMP felt it was “doubtful” that new generation could be sited, permitted, 

constructed, and placed in service in time to meet CMP’s reliability needs. 
 

(NRPA App., at 2-24 to 2-25.)  Most of these are invalid; none is sufficient to meet CMP’s 

burden to prove, by clear and convincing evidence that the LaCapra NTAs are not practicable. 

First, the fact that other parties may provide elements of a reliability alternative does not 

render that alternative impracticable.  The 404(b)(1) Guidelines strictly require that alternatives 

that do not involve discharge of fill materials be considered, 40 C.F.R. § 230.10(a)(1)(i), and be 

utilized if available to fulfill the project’s basic purpose.  Id. at § 230.10(a)(2) (areas not owned 

by applicant must be considered if it can “reasonably be obtained, utilized, expanded or managed 

in order to fulfill the basic purpose of the proposed activity”).  In order for an “external” 
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alternative to be practicable, it must be reasonably available or obtainable; however, “the mere 

fact of ownership or lack thereof, does not necessarily determine reasonable availability.” 45 

Fed. Reg. at 85339.15   

Here, external alternatives are clearly available.  Indeed, every generator operating on the 

grid today is owned and operated by parties other than CMP.  It is axiomatic that the grid would 

collapse without these generators and the claim that “external” ownership renders such 

generation less than dependable has been amply disproved over the last two decades.  Moreover, 

the MPRP itself includes solutions by parties other than CMP.  Just as transmission and 

distribution utilities are proscribed from owning generation, they do not provide efficiency or 

demand response.  Instead, efficiency programs are managed by Efficiency Maine, a division of 

the Public Utilities Commission, and demand response capacity is provided by third party 

entrepreneurs managed under ISO-NE’s forward capacity market.  Yet, the fact that efficiency 

and demand response are outside CMP’s control did not prevent it from accepting these 

alternatives as part of the reliability solution for the South Portland loop, (NRPA App., at 2-23), 

or from incorporating both as components of the MPRP “in support of the transmission-based 

solution.” (NRPA App., at 2-23.)   Thus, CMP cannot now disclaim NTA solutions as 

impracticable because they are outside its control.  

Moreover, there is no reason to assume that other stakeholders cannot provide needed 

reliability services.  In fact, as described in Section III.B.4, infra, ISO-NE’s “Gap RFP” process 

expressly allows for generators to bid to provide reliability services and this process has proven 

successful in meeting reliability needs.  Similarly, Maine law requires an analysis of “distributed 

��������������������������������������������������������
15  As noted in the discussion of external alternatives in the preamble to the 1979 draft of the 
Guidelines, “Section 403(c)(1)(F) [of the CWA] specifically refers to other possible locations 
and methods of disposal, without limitations.”  EPA, Guidelines for Specification of Disposal 
Sites for Dredged or Fill Material, 44 Fed. Reg. 54222, 54224 (Sept. 18, 1979). 
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generation” as an alternative to new transmission capacity, 35-A M.R.S.A §§ 3132(2-C), (6), and 

the Public Utilities Commission can order CMP to contract for this or other NTA solutions for 

reliability purposes.  Id. §§ 3132, 3153-A.  Accordingly, in order to meet its Section 404 burden, 

CMP must consider the availability of all NTA alternatives, regardless of the ultimate provider. 

Second, LaCapra’s selection of natural gas-fueled generation – even though, as described 

below, renewable resources are also available – also does not render those NTAs impracticable.  

As a matter of law, a state’s energy goals cannot serve as a basis to negate requirements of 

federal wetlands law.  Thus, for purposes of the section 404 alternatives analysis, it is irrelevant 

if a LEDPA alternative that includes natural gas fired generation conflicts with Maine’s energy 

goals.  Regardless, as a factual matter, there is no conflict.  CMP’s own consultant found that 

NTAs using “new generating technologies are more efficient than existing units, and can 

displace these existing units.”  (LaCapra, at 49.)  Additionally, the closer a generator is to load, 

the lower the loss of electricity during transmission.  (LaCapra, at 138-39.)  Thus, installation of 

new, highly-efficient gas fired generation close to load would in fact reduce Maine’s reliance on 

imported carbon-intensive fossil fuels by displacing older, inefficient and more distant 

generators.16   

��������������������������������������������������������
16   According to ISO-NE data, the average implicit heat rate in the Maine Zone in 2009 was 
approximately 7,045 BTU/kWh based upon the real time price and the spot price of natural gas 
at the Dracut hub plus basis. Similarly the On Peak heat rate was approximately 7,721 
BTU/kWh, while the Off Peak heat rate was approximately 6,552 BTU/kWh.  However, the 
implicit heat rate when the load was more than 2 standard deviations greater than the mean 
(approximately 1% of the hours during the year) was greater than 13,000 BTU/kWh.  This tells 
us that generators dispatched to fill these critical peak periods are about half as efficient as the 
rest of the region's existing generation.  Because of the bid stack nature of electricity pricing in 
New England and the dominance of natural gas fired generation on the margin during Off Peak 
hours, we can conclude that any new gas-fired units deployed as part of an NTA - which would 
be more efficient than existing facilities - would be at least twice as efficient as the generators 
they would displace.  (See Appendix C, Implicit Heat Rate, Maine 2009.) 
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Third, for this same reason, LaCapra concluded – based on regional emissions modeling 

– that new and more efficient natural gas-fired NTAs would in fact reduce emissions of SO2 and 

NOx as compared to the MPRP.  This directly contradicts and refutes CMP’s wholly unfounded 

claim in its 404 application that NTAs would increase emissions of these pollutants.  (Compare 

LaCapra at 148 with NRPA App. at 2-24.) The MPRP merely enables transmission of electricity 

generated somewhere else.  Local distributed generation would displace those distant sources, 

which, during times of peak load, are almost always the region’s oldest, dirtiest and more 

expensive power plants (and are often oil fired facilities).  Thus, as LaCapra noted, local 

generation, even if fossil-fueled, will reduce emissions compared to the MPRP.  

Fourth, CMP’s speculations with regard to wetlands and other siting impacts from NTAs 

are unfounded.  CMP hypothesizes that new gas-fired generation would in each case impact 10 

acres of currently undeveloped land, and require new electric and gas connections.  This 

assumption has no basis in fact.  Maine is riddled with industrial and commercial sites that could 

co-locate small power generation, all with electrical connections and many with gas – many of 

which are vacant or idle.  It makes no sense to presume that a developer would pay to develop a 

“greenfield” when the market is saturated with inexpensive “brownfield” locations that would be 

far cheaper to acquire and develop.  Regardless, speculation is, by definition, insufficient to meet 

the applicant’s burden under 40 C.F.R. § 230.10(3) to prove by clear and convincing evidence 

that less damaging alternatives are unavailable. Alliance to Save the Mattaponi, 606 F. Supp. 2d 

at 130 (determination that reservoir project was LEDPA based on “assertions that other 

alternatives may not meet needs and could be more damaging” held arbitrary and capricious) 

(emphasis in original); see also Utahns for Better Transp., 305 F. 3d. at 1166 (speculation 

inadequate to meet NEPA goals of informed decisionmaking and public comment). 
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Fifth and finally, CMP’s speculation that it is “unlikely” or “doubtful” NTAs could be 

permitted and constructed in time to meet reliability needs, (NRPA App., at 2-25), falls short of 

meeting its burden for the same reason.  Moreover, as explained above, CMP’s forecasts for the 

MPRP greatly exaggerated the amount and year of need.  In truth, there is no urgency to build 

the MPRP and the initial reliability needs can be fully met with efficiency and demand response 

– thus pushing out the year of need even further.  (See Fagan Surrebuttal Test., at 7.)  As such, 

there is in fact plenty of time to permit, construct and operate the distributed small-scale 

generation facilities envisioned by LaCapra. 

 

In all, the LaCapra NTA study is fatal to CMP’s application for a 404 permit.  Not only is 

the report wholly insufficient to meet the applicant’s burden under 40 C.F.R. § 230.10(3), but in 

fact LaCapra has proven, with detailed, clear and convincing evidence, that the MPRP is not 

LEDPA.  As shown by LaCapra and as discussed above, each of its alternative resource 

configurations will fully meet the MPRP project purposes and is (a) logistically and technically 

practicable; (b) far cheaper and more cost effective than the MPRP; (c) can be designed and 

located to avoid impacts to special aquatic sites; and (d) with fewer overall environmental 

impacts.   

Accordingly, this should end the analysis.  Given that CMP’s own application shows that 

the LaCapra NTAs are practicable and less environmentally damaging than the MPRP, the Corps 

should deny CMP a 404 permit.  However, in an abundance of caution, the remainder of this 

brief presents in Sections III and V additional flaws in CMP’s application which confirm that it 

has failed to meet its burden under 40 C.F.R. § 230.10(a)(3), and in Section IV evidence that 
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there are additional non-transmission alternatives that are less environmentally damaging than 

either the MPRP or the LaCapra NTA configurations.  

 

III.  THE LACAPRA NTA STUDY IS SERIOUSLY FLAWED AND DOES NOT 
PROVIDE A COMPLETE ANALYSIS OF PRACTICABLE ALTERNAT IVES. 

 

While useful to show that there are at least certain NTA configurations that are 

practicable, lower cost and less environmentally damaging than the MPRP, the LaCapra NTA 

study does not give the Corps a true and complete picture of the wide range of practicable 

alternatives that are less environmentally damaging than the MPRP.  

 

A. LaCapra Failed to Reassess NTAs Based Upon Substantially Revised Peak Load 
Forecasts That Show Lower and Later Need For Additional Transmission 
Capacity. 

 

First and foremost, the LaCapra NTA study is built upon the wrong foundation. LaCapra 

based its NTA analysis entirely upon CMP’s Fall 2006 electrical sales forecast and its 2007 

Needs Assessment, which, as shown in Section I, supra, significantly inflated the amount and 

accelerated the year of need for new transmission capacity.  This affects every possible NTA 

configuration.  As noted by Robert Fagan, a witness for the Office of the Public Advocate in 

proceedings before the MPUC,  

“The originally forecasted 90/10 load of approximately 2,000 MW in 2012 will 
not be reached until 2020.  When coupled with peak load reduction from demand 
response resource availability, and further energy efficiency potential not included 
in the current forecast, the net peak load in 2020 would be further reduced by 
hundreds of MW, potentially below the 1,600 MW level even before any 
consideration of potential use of solar PV before the next decade ends.” 
 

(Fagan Surrebuttal Test., at 7; see also id. at fig.1 (CMP Actual and Projected Peal Loads, 1991-

2019.)) 
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By setting the bar for NTAs artificially high, LaCapra excluded viable NTA 

configurations from consideration and ignored the benefits of energy efficiency and those non-

transmission alternatives whose costs are falling over time, such as distributed solar and smart  

grid projects. Meanwhile, the cost of the MPRP has actually increased.  Accordingly, in order to 

meet its burden of proving that the MPRP is LEDPA, CMP must re-analyze the presumptively 

available non-water dependent non-transmission solutions, region by region, based upon a 

corrected Needs Assessment to determine whether cost, technical capacity, and other issues have 

changed in each region of the MPRP.  See Alliance to Save the Mattaponi, 606 F. Supp. 2d at 

130 (Corps erred by failing to re-analyze alternatives after significant reduction in need for 

reservoir project). 

 

B. LaCapra Omitted Practicable NTAs That Are Presumptively LEDPA. 
 

The LaCapra NTA study is also fatally deficient because it failed to fully consider the 

following non-water dependent alternative solutions, which, pursuant to 40 C.F.R. § 

230.10(a)(3), are presumptively available, practicable, and less environmentally damaging than 

the MPRP unless CMP can prove otherwise by detailed, clear and convincing evidence. 

 

1. Battery Storage Devices 
 

 The NTA study excluded consideration of battery storage, based upon LaCapra’s 

conclusion that “[b]attery storage units were technologically immature and also very expensive.” 

(LaCapra, at 42.)  As was later revealed during the MPUC proceedings (GridSolar Brief, at 17), 

LaCapra was completely unaware that Tokyo Electric Company has an advanced and 

technologically mature program that has deployed Sodium Sulfide (NaS) batteries to provide 
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grid reliability since 2002, and has over 160 MW of installed NaS battery capacity in 85 

locations in its service territory. (See K. Tanaka, The Sodim-Sulfur Battery for Utility-Scale 

Applications, CIGRE (2008)).17   

 

By 2007, use of battery storage systems was increasing exponentially worldwide.  (Fraunhofer 

Institute for Environmental, Safety and Energy Technology UMSICHT in Oberhausen, 

Germany.)  

��������������������������������������������������������
17  See Western Grid Development, Petition For Declaratory Order Of Western Grid 
Development, LLC, FERC Docket No. EL10-19-000, at Ex. AJP (Nov. 20, 2009), submitted as 
GridSolar Exhibit 20. 
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As indicated by the Tokyo Electric program and by the Electrical Power Research Institute 2006 

photo above,18 grid-tied batteries can be installed at customer locations that are already 

developed and which have no wetlands impacts.  Moreover, battery storage can also be co-

located with a ground-based solar PV system that is similar to the type that GridSolar has 

proposed as an alternative to the MPRP.  

 The omission of battery storage devices as a stand-alone alternative to the MPRP or as 

part of a hybrid alternative to the MPRP, such as the GridSolar Project, makes even less sense in 

light of a recent decision by the Federal Energy Regulatory Commission (“FERC”) to approve 

the use of NaS batteries of the type deployed by Tokyo Electric for grid reliability services in 

California.  See Federal Energy Regulatory Commission, Order on Petition for Declaratory 

��������������������������������������������������������
18  Available at http://mydocs.epri.com/docs/public/000000000001011966.pdf.  
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Order, Docket No. EL10-19-000, 130 FERC 61,056 (Jan. 21, 2010).19  Notably, the FERC 

decision in the Western Grid case approved transmission cost allocation for grid-tied battery 

systems used for reliability purposes.  As explained in Western Grid’s petition in that case, “[t]he 

application of the proposed [Western Grid Energy Storage Devices] are well-suited to locations 

where reliability violations exist during super summer peak hours under normal conditions; it is 

equally well-suited to situations where facilities are under N-1 conditions and where the 

upgrades are costly and require years in lead time.”20 

 Thus, not only does the record show that a battery-based NTA is technologically mature 

cost-effective21 and being deployed by electric utilities for reliability purposes as an alternative 

to adding new transmission capacity, it also shows that the cost of such an NTA is potentially 

eligible for socialization.  It would be wholly arbitrary to consider the benefits to Maine 

ratepayers of cost socialization for the MPRP, yet ignore same potential for a battery-based 

NTA.   Therefore, CMP has not met its burden of proof to demonstrate that a battery-based NTA 
��������������������������������������������������������
19  Submitted for the record as GridSolar Ex. 6 on Feb. 9, 2010 as part of GridSolar Ex. 6 
(GridSolar, GridSolar Surrebuttal Filing Attachments Ex. 3 (Feb. 2, 2010)). 
�
20  See Western Grid Petition, at Ex. ZA-6 (GridSolar Exhibit 20). 
 
21   As Western Grid explains,  
 

Recent technological advances in ESD large storage batteries have made an 
alternative solution possible. For example, a 10 MW ESD solution at 
$15,000/MW (all in cost) or $15,000,000 (for 10 MW for the first 5 years and 
another 5 MW every five years) would be a credible solution to the hypothetical 
transmission violation presented above, at much lower capital cost. Using ESD 
technology, the present capital cost for the ESD alternative, over 30 years, would 
be approximately $33 million, with an annual present cost to the consumers of the 
storage system of $12.5 million less than the annual carrying cost of the 
traditional transmission alternative of $1,680,000.  
 

Western Grid Petition, at Ex. ZA-5 (comparing cost of battery energy storage device to 
transmission solution to forecasted reliability needs in California). See also L. Wertheimer, In 
Texas, One Really Big Battery, NPR News (April 4, 2010) (Texas town used Texas-sized battery 
to provide grid reliability at roughly half the cost of new transmission) (in Appendix A). 
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is impracticable to meet the MPRP project purposes – in fact, it plainly is practicable and in use 

worldwide.  

 

2. Distributed Solar and Smart Grid Solutions 
 

 As noted above, CMP did not evaluate solar PV or smart electric grids as alternatives to 

the MPRP.  LaCapra simply ignored the potential for the smart grid and its rationale for 

excluding solar is baffling: LaCapra arbitrarily considered only small PV solar (under 100 kW) 

and then summarily dismissed a solar NTA because the PV systems were “too small and would 

require a large number of units.”  (LaCapra, at 37-39.)  Such circular reasoning couldn’t even 

pass a high school English test, let alone meet the requirements under CWA and NEPA for a full 

and reasoned alternatives analysis.  Moreover, it is groundless: based on data in its own report, 

LaCapra clearly knew that many large, multi-megawatt PV systems were being installed in the 

U.S. and worldwide at the time the NTA study was undertaken.22 Additionally, the limited 

solar analysis that LaCapra did perform is based upon a narrow selection of historic and out-of-

date project costs and totally fails to account for the current and declining costs of solar 

installations. (See Dr. William Behrens, Surrebuttal Test., at 4-6 (Feb. 2, 2010); GridSolar Brief, 

at 34-45; Fagan Surrebuttal Test., at 51.) 

 By arbitrarily restricting its examination to older PV installations and to very small PV 

installations, which are the most costly to develop, LaCapra reached the exact conclusion CMP 

wanted.  Such obvious and biased manipulation of the data must be rejected.   

��������������������������������������������������������
22  In fact, the Lawrence Berkeley National Labs Study relied upon by LaCapra for information 
related to the cost of solar PV systems includes a table showing multiple projects in excess of 2 
MW in the U.S. (See GridSolar Surrebuttal Test., at 38.) 
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 Instead, as discussed in detail in Section IV, infra, GridSolar has provided evidence that 

PV solar is highly practicable and can be effectively combined with other NTAs – such as 

efficiency, demand response, battery storage, back-up generation, and smart grid functions – to 

create a renewable Alternative Resource Configuration that is far more cost effective than 

anything considered by LaCapra.   

 

3. Hybrid Transmission and Non-Transmission Solutions 
 

With one minor exception (VAR), the LaCapra NTA failed to evaluate hybrid 

transmission and non-transmission solutions.  (See Fagan Surrebuttal Test., at 22-27.)  As the 

OPA has explained, certain small-scale transmission solutions – such as advanced 

autotransformers, upgraded conductors or limited use of new powerlines  – can significantly 

improve the viability and cost-effectiveness of NTA solutions:   

If you don’t consider hybrid solutions, that implies ignoring an entire set of 
reliability options that might be lower cost than either a transmission-only or a 
NTA-only solution. . . .  But with extremely limited exception, CMP never 
attempted to analyze options that combined the best elements of each of those sets 
of options.  
 

(Id.)  This omission is yet another instance in which the applicant has failed to meet its burden. 

 

4. Market Solutions Using the ISO-NE’s Gap RFP Process 
 

 As a general rule, the Independent System Operator of New England (“ISO-NE”) does 

not consider NTAs as part of its planning process for grid reliability within the New England 

Control Area.23  The exception to the rule comes under the ISO-NE FERC-approved tariff when 

��������������������������������������������������������
23 As a ISO-NE witness testified in the MPUC proceedings, “[d]espite the fact that the earliest 
system design and planning phases of a project such as the MPRP begin at the ISO, neither the 
ISO planning phase, nor the ISO PPA or TCA processes, involves consideration of non-
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an approved transmission solution is not available for one reason or another.  For example, as 

ISO-NE noted during the hearings on the MPRP, when the in-service date of necessary 

transmission lines in Connecticut was delayed due to issues that arose during site permitting, 

ISO-NE initiated a so-called “Gap RFP” to secure in-region generation and demand response 

resources to meet the grid reliability requirements during the period of delay.  (MPRP Hearing 

Transcript (hereinafter as “Tr.”) 2/2/10, at 71 and 208.)   This Gap RFP approach worked well 

and fully met reliability standards during the four years while the transmission lines were 

delayed.24  In fact, when asked how ISO-NE would deal with a similar situation in Maine, ISO-

NE indicated that it would apply the Gap RFP if necessary.  (See Tr., 2/2/10, at 211.)   

 Even though the Gap RFP process is permitted under ISO-NE rules, even though it has 

been successfully used by ISO-NE as an alternative to transmission to meet grid reliability needs 

in the past, and even though ISO-NE has stated that it would use it again in the future, CMP has 

not evaluated this option as an alternative to the MPRP.  Until it does, CMP can hardly be said to 

have met the intent of the 404(b)(1) Guidelines to search for and choose alternatives with no 

wetlands impacts.  See Bersani, 850 F.2d at 43-44 (holding that 40 C.F.R. § 230.10(a)(2) 

requires applicant to search for non-water dependent alternatives as part of project development.) 

  

 Failure to consider batteries, smart grid, solar, and market solutions, and combinations 

thereof, is yet another example of CMP falling short of meeting its burden to prove that 

presumptively available alternatives are not practicable.  

�����������������������������������������������������������������������������������������������������������������������������������������������������������������������������������
transmission alternatives.” (Test. of Stephen Rourke, Tr. 2/2/10 at 126, line 17-25; 127, line 1-25; 
130, lines 15-25; see also CLF Brief, at 4.) 
 
24  See Tr., 2/2/10, at 71 and 208; see also J. E. Phelps, Final Report on Evaluation and Selection 
of Resources in SWCT RFP for Emergency Capability, 2004-2008, ISO-NE System Planning 
Department (Oct. 4, 2004); GridSolar Brief, at 27.  
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C. CMP’s Economic Modeling Arbitrarily and Capriciously Excludes The Avoided 
Cost Benefits NTA Solutions Provide For Non-Pool Transmission Facilities. 

 
Politically, CMP has attempted to justify the massively expensive and clearly 

overdesigned MPRP by arguing that almost 92% of the cost would be paid by ratepayers in other 

states in the region. GridSolar disagrees both with CMP’s justification of the project and its 

conclusion that the MPRP with cost socialization is a benefit to Maine. But even using cost 

socialization, CMP can only show an economic benefit of the MPRP compared to NTAs by 

using a double standard; it includes cost savings to Maine ratepayers under ISO rules for 

socializing the cost of Pool Transmission Facilities (“PTF”), while excluding cost savings to 

Maine ratepayers that NTAs will create on the non-PTF and distribution portion of CMP’s grid. 

As described in GridSolar’s filings and testimony,25 if located strategically, energy 

efficiency, demand response, and distributed generation will simultaneously avoid the need for 

investments at each level of the CMP system – PTF (the regional high voltage bulk power 

transmission system), non-PTF (lower voltage transmission lines), and distribution (street level 

line and connections to end users).  Since non-PTF and distribution system costs are not subject 

to socialization under the ISO-NE transmission cost allocation system, they are paid solely by 

Maine ratepayers. These costs are substantial. The record shows that CMP has developed three-

year local system plans that predict extensive local system upgrades in the same regions that 

CMP identified in its MPRP needs assessment – but which would be largely avoided by NTAs.26 

If expanded to the full 10-year planning period of the MPRP, an analysis would show that 

NTAs can provide very substantial avoided costs on the non-PTF and distribution system needs. 

��������������������������������������������������������
25  For a comprehensive explanation of this issue, see GridSolar, Second Supplemental Filing 
(Oct. 27, 2009), which was filed with the Corps as Ex. 5 on Feb. 9, 2010.  
 
26   See GridSolar Ex. 6. 
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However, CMP has refused to assess and include the benefits to Maine ratepayers of avoiding 

these non-bulk power system upgrade costs.  This yet again arbitrarily and capriciously skews 

the economic analysis in favor of the MPRP and unquestionably violates both the CWA and 

NEPA. Without full and equal consideration of all cost savings from NTAs, CMP cannot meet 

its burden, and the Corps cannot independently verify, as required under 40 C.F.R. § 230.10(a). 

 

D. The LaCapra NTA Study Is Insufficient To Meet The Applicants Burden Under 40 
C.F.R. § 230.10(a)(3) For Additional Reasons. 

 

There are a host of additional problems with the LaCapra NTA study that surfaced during 

the MPRP proceedings, including the following fatal errors: 

• LaCapra has not updated its NTA study to reflect the findings of a July 2009 

FERC Report that shows substantial amounts of demand response resource potential in Maine, 

well in excess of the levels modeled in the NTA analysis. (Fagan Surrebuttal Test., at 10.) 

• The NTA analysis was not updated to incorporate the new HydroQuebec (“HQ”) 

transmission line proposed through New Hampshire. (Tr., 2/4/10 at 114.) This line will transmit 

at least 1,200 MW of low cost Canadian power into southern New Hampshire, which will lower 

energy prices in New England. The failure to include the HQ line in the dispatch modeling 

performed by LaCapra results in an overstatement of the regional energy benefits of the MPRP.  

• The NTA analysis did not include major new off-shore wind projects located off 

Cape Cod and Rhode Island. (Tr., 2/4/10 at 117.) By omitting these projects from its model, 

LaCapra assumes that renewable energy portfolio requirements in New England will be met by 

major new wind projects north of the North-South Interface, that this will lower energy prices in 

Maine and that this will only happen if the MPRP is constructed. This assumption is false. If 

some or all of the proposed projects are built south of Maine, the need for wind projects in Maine 
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to meet regional portfolio requirements will be reduced, as will be the need for additional 

transmission in Maine and any cost impact in Maine. 

• The energy price benefits derived from the MPRP in the LaCapra model result 

from the utilization of the additional North-South Interface transfer capability of the MPRP. 

However, to the extent this transfer capability is being used, loadings on the lines must increase 

beyond what they are today, thereby eliminating all or a significant portion of the benefits CMP 

is claiming for the MPRP by being able to reduce line losses on its system. CMP cannot have it 

both ways – either the MPRP provides line loss reductions or it is used to bring cheaper power 

from Maine and Canada to the rest of New England. (Tr., 2/10/10, at 235-240.) 

• The Transmission Alternatives Study and the Non-Transmission Alternatives 

Study have different design parameters that result in an arbitrary bias against NTAs. (Tr., 

2/11/10, at 20-23.) 

 

In summary, for all of the reasons above, the Corps should find that the LaCapra NTA 

study is insufficient to meet CMP’s burden to prove, by clear and convincing evidence, that non-

transmission alternative are impracticable or more environmentally damaging than the MPRP. 

 

IV.  THE GRIDSOLAR PROJECT IS LESS ENVIRONMENTALLY DAMGI NG 
THAN THE MPRP OR OTHER NON-TRANSMISSION ALTERNATIVE S. 
 

While the Corps could require CMP to revise its application to resolve the errors noted 

above, ultimately there would be no point since the LaCapra study provides conclusive evidence 

that there are practicable non-transmission solutions that are less environmentally damaging than 

the MPRP.  In addition, as detailed below, the GridSolar Project can meet the overall reliability 
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purposes – at any level and any year of need – for less cost and with less environmental impact 

than either the MPRP or the LaCapra NTAs.  

 

A. The GridSolar Project Overview 
 

The GridSolar Project integrates the best elements of the non-transmission solutions to 

create a smarter, cleaner, and more affordable electric grid in Maine.  At the core of the 

GridSolar solution is the use of renewable distributed generation.  Rather than a massive 

expansion of the grid to meet uncertain future peak load with remote generation as proposed by 

CMP, the GridSolar project would provide needed additional peak capacity by distributing 

photovoltaic solar generation proximate to and commensurate with demand, in combination with 

increased energy efficiency, demand response, battery storage, smart grid tools, and, when 

needed, small-scale back-up combustion generation. 

The GridSolar Project would cost far less than the MPRP and would offer superior 

reliability, with no damage to wetlands and significant reduction in current emissions of 

greenhouse gasses and criteria air pollutants.  Among the many additional benefits of this 

proposal are that the GridSolar Project: 

·  Provides “two solutions for (less than) the price of one”– it will deliver reliability 
plus zero-emission renewable energy at no extra cost; 
 

·  Involves less risk to ratepayers since it can be built in phases, as needed, keeping 
electric rates low and protecting ratepayers from being straddled with large 
carrying costs and, potentially, unnecessary costs.  The MPRP in contrast, 
requires $1.5 billion up front, with no guarantee that those costs will ever be 
recouped; 

 
·  Allows use of least cost solutions first, such as efficiency, peak shaving, and 

demand resources, and distributed renewable generation.  New transmission is the 
most expensive means to solve the peak capacity problem and it should be the 
alternative of last resort;   
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·  Will add the capacity for system metering, monitoring, and communication to 
what is now a “dumb” grid, which will improve the reliability and quality of 
electric service by allowing grid operators to identify power failures as they 
happen, contain problems, improve response time, and re-route, self-correct, and 
eliminate recurring problems; and 

 
·  By making the grid smarter, will establish a foundation for integration and 

optimization of future technologies, such as large-scale use of intermittent wind or 
tidal power or electric vehicles. 

 

A comprehensive analysis of the GridSolar Project is provided in GridSolar’s filings to 

the MPUC, which have been provided for the record here and which we incorporate by 

reference.  For convenience, we also summarize key points from those filings below which 

demonstrate that GridSolar Project is practicable as defined by 40 C.F.R. § 230.10(a) (“an 

alternative is practicable if it is available and capable of being done after taking into 

consideration cost, existing technology, and logistics in light of overall project purposes.”).  

 

B. The Gridsolar Project Fully Meets Project Purposes Using Existing and Easily 
Applied Technologies. 

 

 The GridSolar project uses existing and proven photovoltaic solar, efficiency, demand 

response and smart grid technologies that are in widespread use throughout the world and the 

United States today, and which present no significant logistical challenges.  (See GridSolar Brief, 

Section 5.3 at 24-30). 

 As CMP and other parties have acknowledged, GridSolar’s proposed use of these 

technologies will fully meet the MPRP’s basic reliability purposes.  OPA witness Fagan 

concluded that “[c]onceptually and technically, [the GridSolar Project] is fundamentally sound.” 

(Fagan Surrebuttal Test., at 48, line 8.)  CMP performed its own evaluation of the GridSolar 

Project and reached a similar conclusion.  On both “reliability compliance” and “reliability 

longevity” CMP rated the GridSolar Project equal to the MPRP at the three load levels evaluated 
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- 1800, 2000 and 2200 MW. (GridSolar 2d Supp. Petition, at 6-7, Ex. 1; see also GridSolar 

Brief, Section 5.2.)27   

 Other participants in the MPUC proceeding have also acknowledged that the GridSolar 

project is fully capable of providing needed reliability services. (See e.g., Conservation Law 

Foundation (“CLF”), Brief of Intervenor CLF, at 5-7 (March 12, 2010) (“The Grid Solar model, 

deploying Smart Grid technology to manage and dispatch demand resources and clean, 

renewable distributed generation, should be used to supplant the components of CMP’s 

transmission solution in at least the Mid-Coast area and should serve to address reliability 

problems in the South Portland area.”); Brief of IEGC at 16 (“Solar generation offers a unique 

opportunity to meet peak system and transmission demands because it provides its maximum 

output precisely when the energy market and transmission system need it most – on the hottest 

days of the year”; Brief of the Public Advocate, at 25 (“GridSolar has made a credible case for 

solar distributed generation, with fossil-fired back-up generation and demand response, as an 

alternative to transmission.)) 

 

C. The Gridsolar Project Is Far More Cost Effective Than trhe MPRP.   
 

GridSolar’s filings establish that its project will cost far less than the MPRP at any level or 

year of need.  First, even using CMP’s original and now outdated load growth projections, the 

total cost of the GridSolar Project is less than the total cost of the MPRP.  (See GridSolar Supp. 

Filing, at 26-27 (Sept. 8, 2009).)  At more current and more realistic load growth levels and 

based on the MPUC Staff Bench Analysis, the total costs of the GridSolar Project are less than 

��������������������������������������������������������
27  While CMP gave GridSolar low rankings on other factors, such as “certainty,” those factors 
merely reflect CMP’s bias and are not explained or substantiated, nor are they relevant to the 
basic project purpose of “compliance” with federal reliability standards. (GridSolar 2d Supp. 
Filing, at 6-8, Ex. 1.) 
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even the MPRP at 8.5 percent. (See GridSolar 2d Supp. Filing, at 14-28.)  Further, when 

GridSolar’s additional benefits are included, such as the costs of non-bulk power system grid 

investments that are avoidable by the GridSolar Project but not by the MPRP, the GridSolar 

Project is substantially more cost effective – in fact it would cost less than half the cost of the 

MPRP at 8.5 percent (plus the cost of non-bulk power system upgrades).  (GridSolar Surrebuttal 

Filing, at 48-51.) 

In all GridSolar has demonstrated that with all potential costs included, the GridSolar 

Project will cost 50 percent less than the MPRP, resulting in a net present value savings to Maine 

ratepayers of more than $300 million over the next 10 years.  (Id.) 

Cumulative Costs to Maine Ratepayers
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D. The Falling Cost Curve of PV Solar Will Make the GridSolar Project More Cost 
Effective Over Time. 

 

 The GridSolar Project is designed to add capacity when, where, if, and as needed.  This 

flexibility enables two key strategies that make GridSolar far superior from an economic 

perspective.  First, investments can be timed, located, and scaled commensurate to demand – 

which protects ratepayers from the risk of expensive stranded assets inherent in the MPRP and 

which maximizes the time value of money for CMP’s ratepayers.  Second, for any given 

situation, GridSolar can respond with the most cost effective solution – be it efficiency, demand 

response, or distributed renewable generation, battery storage and combustion backup.   

Because GridSolar will build out distributed solar in response to actual rather than 

forecasted peak load growth, after more cost effective solutions are in place, it will be able to 

take maximum advantage of the declining cost curve for PV solar. (See Dr. William Behrens, 

Surrebuttal Test., at 4-6 (Feb. 2, 2010); GridSolar Brief, at 34-45; Fagan Surrebuttal Test., at 51; 

GridSolar 2d Supp. Filing at 14-17.)  GridSolar’s cost estimate for 1-2 MW ground-mounted PV 

solar array fields, which would be constructed as necessary between 2010 and 2017, is $3.75 per 

watt.  (GridSolar 2d Supp. Filing at 15.)  Already, prices in Maine have fallen to approximately 

$4.75 per watt; and ground mount systems are expected to cost $4.25 per watt.  (Behrens 

Surrebuttal Test., at 4-6.)  The Department of Energy forecasts prices will reach the GridSolar 

estimate by 2012 and drop another $1 per watt by the end of the decade. (Id., at 16.) Moreover, 

GridSolar’s PV budget is entirely consistent with a very similar long-term project proposed by 

Southern California Edison and contained in the Lawrence Berkeley National Laboratories study 

submitted by CMP in the MPRP proceedings. (See GridSolar Brief, at 36-45, 41.)  
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E. The Gridsolar Project Will Not Impact Any Special Aquatic Sites and Will Not 
Have Any Adverse Environmental Consequences  

 

The GridSolar project requires approximately 8 acres per MW of installed capacity. 

GridSolar has described a typical site as 2 MW facility on approximately 16 acres, which – due 

to the modular nature of solar – can be configured in any way necessary to site the solar panels, 

access routes, and shade buffers to avoid wetlands.  Moreover, with the exception of steeply 

facing north side slopes, Gridsolar can locate anywhere within CMP’s defined areas of need 

within approximately 2 miles of a distribution or sub-transmission circuit.  Rough calculations 

indicate that 5 million acres within CMP’s service territory satisfy these criteria, and of that 

approximately 3.5 million acres are within CMP’s defined areas of need for the MPRP.  Maine is 

rich in special aquatic sites with approximately 10 percent of its surface area made up of NWI 

wetlands.28  Eliminating wetland locations from consideration by GridSolar would thus reduce 

the available real estate from approximately 3.5 million acres to 3.1 million acres.   

Full build out of the GridSolar project in accordance with CMP's original and inflated 

estimate of need, GridSolar would require approximately 13,000 acres.  Under a reduced needs 

assessment, GridSolar’s land requirement is approximately half this number.  In either event, the 

GridSolar Project can be easily accomplished without impacting any special aquatic sites.  

Moreover, there are powerful environmental, economic, and technical reasons to do so since 

construction in wetlands is inherently more difficult, more expensive, less stable, and less 

desirable in every respect than avoiding wetlands.  No reasonable person seeks to construct 

��������������������������������������������������������
28 The NWI identified more than two million acres of wetlands, covering 10.3% of the state’s 
land area. (See U.S. Fish and Wildlife Service, Maine Wetland and Waters, Results of National 
Wetland Inventory, at 10 (June 2007). 
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anything in a wetland unless they have no good alternative.  GridSolar has nearly unlimited 

alternatives to wetland construction. 

Thus, by avoiding wetlands impacts, the GridSolar Project is presumptively less 

environmentally damaging than the MPRP.  40 C.F.R. § 230.10(A)(3).  And, in fact, it would be.  

GridSolar’s use of efficiency and renewable distributed generation will displace marginal (i.e. 

the most expensive) generation that would otherwise be dispatched on the grid.  Since renewable 

generation has no fuel and minimal operating costs, it always bids into the grid at zero cost.  

Therefore, marginal generation will always be a fossil-fueled power plant and displacement of 

such plants will result in reduced emissions of greenhouse gasses and criteria air pollutants 

compared to the MPRP.   

 

F. The GridSolar Project Can Be Built Without Significant Logistical Hurdles.  
 

Finally, because it does not impact wetlands or water quality, because it would 

significantly reduce air pollution associated with production of electricity, and because there are 

minimal noise or other site impacts, the GridSolar Project would face fewer regulatory or other 

logistical hurdles than other NTAs and even than the MPRP.  GridSolar has sought an Order 

from the MPUC directing CMP to enter into a contract with GridSolar for the purposes of 

implementing the GridSolar Project.  But even that is not definitive.  Pursuant to state law, the 

MPUC must accommodate environmental permitting decisions – including this LEDPA 

determination – as part of the CPCN process.  See 35-A M.R.S.A § 3132(6)-(8) (requiring 

MPUC to revise or revisit CPCN determination if necessary to accommodate environmental 

permitting conditions imposed under state LEDPA standard).  

 



GridSolar, LLC Comments on MPRP Section 404 Permit Application - 45 

In conclusion, as with the LaCapra NTA study, GridSolar has clearly demonstrated that 

its project is practicable, more cost-effective, and less environmentally damaging than the 

MPRP.  In effect, this converts the rebuttable presumption at 40 C.F.R. § 230.10(a)(3) into an 

irrebuttable presumption.  Because there are at multiple alternatives that are practicable and less 

environmentally damaging than the MPRP, the 404 permit application must be denied.  

 

V. Transmission Alternatives  
 

A. CMP’s Preferred Transmission Route is Not LEDPA 
 

To the extent that the Corps reviews CMP’s preferred transmission solutions, we note 

that here again, CMP’s proposed solution is not LEDPA.  CMP identified 37 possible route 

combinations and then narrowed those down to a short list of northern and southern solutions 

that fully met the project’s reliability purposes and CMP’s principal objective of co-locating new 

transmission along existing corridors.  (NRPA App., at 2-15, 2-16, and 2-21 to 2-22.)  From that 

list, “[o]ne northern alternative (the N4 alternative) and one southern alternative (the S3 

alternative) were quickly eliminated from CMP’s analyses because of poor electrical 

performance (i.e. they did not meet project need) and high construction costs.” (Id., at 2-16.)  

That left eight practicable alternative routes, all of which showed highly similar electrical 

performance and cost ratings relative to the very large overall scope and cost of the MPRP.  (Id. 

at 2-18, Table 2-1.)  

In the northern section, however, CMP selected route N-5 as LEDPA even though its 

environmental review found that two alternative routes, N-1 and N-2, would have lesser impacts 

to aquatic resources. (Id. at 2-21 to 2-22, Table 2-3.)  CMP did not even try to justify its choice 

based on the fact that routes N-1 and N-2 were not practicable.  Rather, it states that these routes 
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were “eliminated primarily on the basis of being technically and economically less practicable.” 

(Id. at 2-21) (emphasis added).  CMP further concedes that it did not eliminate any alternative 

based on environmental factors. (Id.) 

CMP has the test backwards.  The requirement under the Section 404(b)(1) Guidelines is 

not to select the most economically practicable alternative but rather the least environmentally 

damaging alternative among all practicable alternatives.  See Sylvester v. U.S. Army Corps of 

Engineers, 882 F.2d 407, 409 (9th Cir. 1989) (“an applicant cannot define a project in order to 

preclude the existence of any alternative sites and thus make what is practicable appear 

impracticable”); Greater Yellowstone Coalition, 359 F.3d at 1270 (applicant cannot constrain the 

Corps alternatives analysis by defining a project purpose in an overly narrow manner).  By 

limiting its review of alternatives to a single route – even though its own analysis shows that 

alternate routes are practicable and are less environmentally damaging – CMP has failed once 

again to overcome the presumption in 40 C.F.R. § 230.10(a)(3). 

This results in yet a further flaw in the LaCapra NTA analysis, which is based on CMP’s 

proposed N5/SI Elm backbone design, and which did not consider NTAs or hybrid transmission 

and non-transmission solutions using the N-1 or N-2 alternative routes.  (See NRPA App. at 1, 9.) 

Therefore, because it did not consider practicable alternative transmission routes that are 

less environmentally damaging, CMP failed to meet its burden in this respect as well. 

 

CONCLUSION 
 

 For the reasons above, GridSolar respectfully maintains that the Corps must find that the 

MPRP is not the least environmentally damaging alternative and therefore, pursuant to 40 C.F.R. 

§ 230.10(a), the project is ineligible for a permit. 


